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In the United States Circuit Court of Appeals for the Ninth

Circuit.

JAFET LINDEBERG, ERICK O. "l

LINDBLOM and JOHN BRYNTE-

SON, Copartners Doing Business

Under the Firm Name and Style of

'^THE MOONLIGHT SPRINGS WA-
TER COMPANY," and GEORGE L.

FISH and E. M. RINIGER, i^Xo. 1147.

Plaintiffs in Error,

vs.

C. T. HOWARD, FRANK DOVER-
SPIKE, FRED WILLIA:kIS and

GEORGE CRAWFORD,
Defendants in Error. ^

Order Enlarging Time to File Transcript of the Record and

Return of Writ of Error.

Good cause appearing- therefor, it is hereby ordered

by the undersigned Judge, who signed the citation on the

Avrit of error in the above-entitled action, that the time

for the plaintiffs in error to file the transcript of the

record and the return of the writ of error in the office of

the clerk of said Court of Appeals, be, and the same is

hereby, enlarged forty days from the date of this order.

Dated Nome, Alaska, June 10th, 1905.

ALFRED S. MOORE,
Judge of the United States District Court, District of

Alaska, Second Division.



Jafet Lindchei'g et al.

Siervice of the foregoiug- order is hereby admitted this

10th dav of June, 1905.

Attorney for Defendants in Error.

[Endorsed] : Xo. 1147. Original. In the United

States Circuit Ck)urt of Appeals for the Ninth Circuit.

Jafet Lindeberg et al., Plaintiffs in Error, vs. C. T.

Howard et al., Defendants in Error. Order Enlarging

Time to File Transcript of the Eecord and Return of

Writ of Error. Filed Jul. 12, 1905. F. D. Monckton,

Clerk.

In the United States District Court for the District of

Alaska, Second Division.

C. T. HOWARD, FRANK DOVER-

^

SPIKE, FRED WILLIA:MS and

GEORGE CRAWFORD,
Plaintiffs,

vs.

JAFET LINDEBERG, ERICK O.

LINDBL0:M and JOHN BRYNTE- ^^

SON, Copartners Doing Business

Under the Firm Name and Style of

"THE ^rOONLIGHT SPRINGS WA-
TER COMPANY," and GEORGE L.

FISH and E. M. RININGER,

Defendants.

Complaint.

Plaintiffs complain of the defendants, and for cause

of action allege:
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I.

That at all the dates and times hereinafter mentioned,

the defendants, Jafet Lindeberg, Erick O. Lindblom and

John Brynteson, were and still are copartners doing-

business under the firm name and style of the Moonlight

Springs Water Company, and were at all of such times,

and now are, engaged in the business of supplying the

(ity and inhabitants of Nome in the District of Alaska,

with water for city, domestic and culinary purposes,

from those certain springs situated near the base of

Anvil Mountain known as and called "Moonlight

Springs."

II.

That the plaintiffs herein, during the winter of 1902

and 1903, for a period of about five months, were en-

gaged, together with one Mike CKLeary, a hired man, in

taking out dumps of pay-dirt and gravel from the Grant

Placer Mining Claim, under a lay thereon to the plain-

tiffs Howard and Doverspike from the Pacific Coal and

Transportation Company, which said lay expired on the

1st day of June, 190'3. That the said Grant Placer Min-

ing Claim is situated immediately above and adjoining

the Moonlight Springs Placer Mining Claim, upon which

the said springs and the impounding dam or reservoir

of the said copartnership is located. And that at the

time the restraining order was served upon the plain-

tiffs herein, and plaintiffs were compelled to cease min-

ing operations by reason thereof, the plaintiffs had out

of said Grant Placer Mining Claim, and ready to wash
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out and sluice the gold therefrom, dumps of pay-dirt

and gravel of the value of |2,500.00.

III.

That on the 18th day of May, 1903, the defendants, co-

partners doing business under the firm name and style

of the Moonlight Springs Water Company, commenced

an action in the United States District Court for the

District of Alaska, Second Division, against the plain-

tiffs herein, by filing their complaint in said court and

cause, in which said complaint said defendants prayed

that an injunction issue in said action, restraining and

enjoining the plaintiffs herein, who were defendants in

said action, and their agents, servants and employees,

from discharging or causing to flow upon or into Moon-

light Springs or Moonlight Cl^eek above the impounding

dam of the plaintiffs any mud, dirt, tailings, impure or

muddy water or debris, and restraining them and their

agents, servants and employees from in any manner

muddying or polluting the waters of said Moonlight

Springs or Moonlight Creek above the said dam of plain-

tiffs; and that on said day in said court and cause the

said defendants copartners wrongfully caused a restrain-

ing order to issue out of said court, in said action, under

ihe hand of the Judge of said court, restraining and en-

joining and inhibiting these plaintiffs, their agents, ser-

vants and employees, from discharging or causing to

flow into the Moonlight Sl^rings aforesaid, or into Moon-
light Creek above the impounding dam of plaintiffs,

mud, dirt, tailings, impure or muddy water or debris,
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or from in any manner muddying or polluting the waters

of Moonlight Springs or Moonlight Creek above the

plaintiff's said dam.

IV.

That at said time, to wit, on the 18th day of May,

190i3, an order to show cause was made, directed to and

served upon these plaintiffs in said action, citing them

to be and appear in said court on the 19th day of May,

1903, to show cause why an injunction should not issue

in said action enjoying these plaintiffs, defendants in

said action, from the commission of the acts hereinbe-

fore set forth, and in the meantime these plaintiffs, de-

fendants in said action, were enjoined from and pre-

vented from working and sluicing out their said dumps

of pay-dirt and gravel, until the further order of said

Court as is hereinafter set forth.

V.

That the Grant Placer Mining Claim is so situated on

ground higher in elevation, and adjoining said Moon-

light Springs, that it is impossible for the plaintiffs to

work, mine or operate thereon, without permitting the

muddy water, after the same has been used for sluicing

purposes, from flowing down the natural watershed into

the dam and impounding reservoir of the defendants,

copartners aforesaid.

VI.

That in order to secure said restraining order, the said

defendants copartners, plaintiffs in said action above

set forth, caused to be made, executed and filed with the
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clerk of said court, on said 18th day of May, 1903, an

undertaking in the sum of twenty-five hundred dollars,

of which the following is a true copy, to wit:

/;/ ///(• Vniied States District Court for the District of

Alaska, Second Division.

JAFET LINDEBEKG, ERICK O. 1

LINDBLOM and JOHN BRYNTE-
\

SON, Copartners Doing Business

Under the Firm Name and Style of

'^THE :moonlight springs wa-

ter COMPANY,"
Plaintiffs,

vs.

GEORGE DOVERSPIKE, GEORGE
j

CRAWFORD, FRED WILLIAMS,
|

JOHN DOE, RICHARD ROE and !

PETER COE,
I

Defendants. '

Undertaking on Injunction.

Know all men by these presents, that we, Jafet Linde-

berg, Erick O. Lindblom and John Brynteson, as prin-

cipals, and E. M, Rininger and George L. Fish, as sure-

ties, are held and firmly bound unto the defendants in

the above-entitled action, and to their agents, servants,

employees, in the sum of two thousand five hundred

(|2,500) dollars, lawful money of the United States, for

the payment of which, well and truly to be made, we
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bind ourselves, our heirs, executors, administrators and

personal representatives.

Sealed with our seals and dated this 18th day of May,

1903.

Whereas, in the above-entitled action the plaintiffs

therein have applied for a restraining order to restrain

and enjoin the said defendants in the above-entitled ac-

tion, and their agents, servants and emi)loyees, from

certain acts in said complaint particularly specified,

until the hearing of the order to show cause herein, and

until the further order of the court.

Now, therefore, if the said plaintiffs shall pay all costs

and disbursements that may be decreed to the said de-

fendants, their agents, servants and employees, and such

damages, not exceeding the sum of two thousand five

hundred (|2,500) dollars, as they, or any of them, may

sustain by reason of said injunction if the same be

wrongful, or without sufficient cause, then this obliga-

tion shall be void; otherwise it shall remain in full

force and effect. JAFET LIXDEBERG,

By IRA D. ORTON,

His Attorney in Fact.

JOHN BRYNTESON,
By IRA D. ORTON,

His Attorney in Fact.

ERICK O. LINDBLOM,

By IRA D. ORTON,

His Attorney in Fact.

GEO. L. FISH.

E. M. RININGER.
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T'nited States of America,
^
>ss.

District of Alaska. J

E ^r. Rininger and George L. Fisb, being first duly

sworn, each for himself, and not one for the other, de-

poses and says:

That he is a resident within the District of Alaska;

that he is not a counselor or attorney at law, marshal,

deputy marshal, commissioner, clerk of any court, or any

officer of any court. That he is worth the sum of two

thousand five hundred dollars over and above all debts

and liabilities, and exclusive of property exempt from

execution.

GEO. L. FISH.

E. M. RININGER..

Subscribed and sworn to before me this 18th day of

May, 1903.

JAS. W. BELL,

Notary Public in and for the District of Alaska.

—And that said undertaking is made a part of this com-

plaint.

VII.

That the plaintiffs herein appeared in said court and

cause, in conformity to the requirements of said order

to show cause, and submitted their affidavits in relation

to their rights in the premises, and after argument of

counsel for the respective parties, the Court took said

cause under advisement, upon the motion of these plain-

tiffs, defendants in said action, for a dissolution of said
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restraining order, and thereafter and on the 9th day of

June, 1903, said restraining order was dissolved by the

Court, and the Court refused to grant an injunction in

said action pendente lite.

VIII.

That thereafter, and on the 23d day of February, 1904,

such proceedings were had in said court and cause as

that a decree was entered in said action, dismissing said

action and refusing to grant the application of the de-

fendants copartners, plaintiffs in said action, an injunc-

tion in said action, and that said decree was made, signed

and entered, after a trial of said action on the merits,

and was and is a final decree and disposition of said ac-

tion.

IX.

That the plaiutilfs herein, at the time they were en-

joined from sluicing out and working their dumps of

pay-dirt and gravel, taken from said Grant Placer Min-

ing" Claim aforesaid, were usinp- the water caused from

the melting of snow from the watershed of Anvil ^Nloun-

tain, and that betAA-een the date when the plaintiffs were

enjoined in the action hereinbefore set forth, wherein

the defendants copartners were plaintiffs, and these

plaintiffs were defendants, and the time when the pre-

liminary restraining order so enjoining them was dis-

solved by the Court, there was ample and sufficient

water caused from the melting of snow upon and above

said claim to sluice out said dumps and extract the gold

and golddust therefrom, but at the time of the dissolu-
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tion of said restraining- order there was no water left

from the meltino- of snow or otherwise with which to

wash out and sluice up said dumps, and thereafter there

was not during said year 1903 any water upon said

claim, and that there was no water that these plaintiffs

could procure for the purpose of working, washing out

and sluicing said dumps.

X.

That thereafter and during the said year 1903, and

during the summer and fall thereof, these plaintiffs were

compelled to leaye said claim, and secure work else-

where, and in consequence of the issuing of said injunc-

tion and restraining order aforesaid, enjoining and in-

hibiting- these plaintiffs from working, mining and sluic-

ing out said dumps as aforesaid, the said dumps were

wasted and destroyed, and a great portion thereof cayed

back into the shafts and drifts on said mine, and these

plaintiffs lost said dumps and the w^hole thereof, and

all of the values therein, and by reason of the wrongful

issuance of said restraining order, so procured by said

defendants copartners as aforesaid, and the loss of said

dumps, and the values therein contained, these plaintiffs

have been and are damaged in the sum of $2,500.00.

XL
And for a further and separate cause of action against

the defendants, plaintiffs allege: Plaintiffs repeat and

reaffirm allegations from 1 to 9, inclusive, of this com-

plaint, and further allege: That between the date of the

commencement of the action aforesaid b^^ the defendants
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copartners and against these plaintiffs, and the is-

suance and service of said restraining order, and the

date of the dissolution of said restraining order, these

plaintiffs each lost 22 days' time, and were prevented

from working on said claim and sluicing out their said

dumps, b}' reason of the wrongful procurement by the

defendants copartners of said restraining order and the

service thereof upon these plaintiffs, to plaintiffs'

further damage in the sum of one thousand dollars

XII.

And for a further and separate cause of action against

the defendants, plaintiffs allege: Plaintiffs repeat and

reaffirm paragraphs from 1 to 9, inclusive, of this com-

plaint and further allege: That the plaintiffs went to a

large expense in purchasing provisions, tools and other

supplies, and for hired labor in taking out said dumps

of pay-dirt and gravel, to wit, to an expense of at least

one thousand dollars, and that by reason of the wrong-

ful issuance of the said restraining order, and the pre-

vention of the working, mining and sluicing up said

dumps and extracting the gold therefrom by the plain-

tiffs herein, the plaintiffs were further damaged in the

said sum of one thousand dollars.

XIII.

And for a further and separate cause of action the

plaintiffs allege: Plaintiffs repeat and reaffirm para-

graphs from 1 to 9, inclusive, of this complaint and

further allege: That the plaintiffs were compelled to

employ an attorney in said action commenced by the de-
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feiidaiits copartners aj?ainst these plaintiffs, and the

jdaintiffs agTeed to and with their said attorney to pay

him a reasonable attorney fee to appear for them in

said cause for the purpose of moving to dissolve the re-

straining; order issued therein, and to further pay him

a reasonable fee for trying said cause on the merits, and

that the plaintiffs thereby became bound and indebted

to their said attorney, Wm. H. Packwood, for the rea-

sonable value of his services in securing the dissolution

of said injunction, and that the said Wm. H. Packwood

charged these plaintiffs as the reasonable value of his

services as attornev in securino- the dissolution of said

restraining order aforesaid the sum of five hundred dol-

lars, and that sum is a reasonable sum as an attorney

fee therefor, and that by reason thereof plaintiffs have

been and are further damaged in the sum of five hundred

dollars.

That iu the aggregate the plaintiffs have been dam-

aged by the wrongful acts of the defendants copartners

aforesaid in the sum of $5,000.

Wherefore plaintiffs demand judgment against the de-

fendants copartners, and the defendants Geo. L. Fish

and E. M. Eininger, sureties on said undertaking on in-

junction, in the sum of twenty-five hundred dollars, and

plaintiffs demand judgment against said defendants co-

partners in the further sum of $2,500.00, and their costs

and disbursements of this action.

PACKWOOD & APPLEWHITE,

Attornevs for Plaintiffs.
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United States of America,

District of Alaska.

Lss

C T. Howard, being- first duly sworn, deposes and

says: He is one of the plaintiffs in the above-entitled

action; that he knows the contents of the foregoing

complaint, and that the same is true as he verily be-

lieves.

0. T. HOWARD.

Subscribed and sworn to before me this 2Tth day of

June, 19€4.

[Notarial Seal] T. C. WAKEFIELD,

Notary Public, District of Alaska, United States.

[Endorsed] : No, 1147. In the United States District

Court for the District of Alaska, Second Division. C. T.

Howard et al.. Plaintiffs, vs. Jafet Lindeberg et al.. De-

fendants. Complaint. Filed in the Office of the Clerk

of the United States District Court, Alaska, Second Di-

vision, at Nome, Alaska. Jun. 29, 1901. Geo. V. Borch-

senius. Clerk. By Jno. H. Dunn, Deputy Clerk. Pack-

wood & Applewhite, Plaintiffs' Attorneys.
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In the Vnitcd ^tatvfi District Court for the District of Alaska,

Second Division.

O. T. HOWAED, FKANK DOVEK-
^

vSPIKE, FEED WILLIAMkS and
|

GEORGE OIIAWFORD,
Plaintiffs,

vs.

JAFET LINDEBEEG, EEIOK O.

LINDBLOM and JOHN BEYNTE-
SON, Copartners Doing Business

Under the Firm Name and St^de of

" THE MOONLIGHT SPRINGS
WATEE COMPANY," and GEORGE
L. FISH and E. M. EiININGEE,

/ Defendants.

Summons.

The Pi'esident of the United States of America to Jafet

Lindeberg', Eriek O. Lindblom and John Brynteson,

Copartners Doing- Business Under the firm Name

and Style of the Moonlight Springs Water Com-

pany, and to George L. Fish and E. M. Eininger,

Defendants, Greeting:

You and each of you are hereby required to appear

in an action brought against you by the above-named

plaintiffs, in the District Court for the District of

Alaska, Second Division, and to answer the complaint

of plaintiffs in this action, within thirty days from the
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date of the servce of this summons upon you, or judg-

ment for want thereof will be taken against you.

And you are hereby notified that if you fail to ap-

pear and answer the said complaint as above required,

the plaintiffs will take judgment against you as fol-

lows: Against the above-named defendants copartners

as aforesaid and the defendants George L. Fish and E.

M. Rininger, for the sum of two thousand five hundred

dollars, and that plaintifrs will take judgment against

the said defendants copartners for the further sum of

12,500.00 in case they fail to appear and answer said

complaint of plaintiffs, within the time above set forth,

as prayed for in plaintiff's complaint, a copy of which

is herewith served upon you.

Witness, the Honorable ALFRED S. :M0OiRE, Judge

of the United States District Court for the District of

Alaska, Second Division, and the seal of said court af-

fixed this 29th day of June, 1904.

[Court Seal] GEO. V. BORCHSENIUS,

Clerk United States District Court, Second Division,

District of Alaska.

,

I By Jno. H. Dunn,

Deputy.

United States of America,

District of Alaska,

Second Division.

I hereby certify that I received the annexed sum-

mons on the 29th day of June, 1904; and thereafter, on

the same date, I served the same, at Nome, Alaska,
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upon the within-named defendants, George L. Fish and

E. M. Rininger, by delivering to and leaving with each

of them a copy thereof, together with a certified copy of

the complaint, filed therein.

And thereafter, on said 29th day of June, 1004, I

served said summons at Nome, Alaska, upon the within

named defendant. Brick O. Lindblom, as a member of

the copartnership of Jafet Lindeberg, Erick O. Lindblom

and John Brynteson, copartners, doing business under

the firm name and style of the Moonlight Springs Water

Company, by delivering to and leaving with him a copy

thereof, together with a certified copy of the complaint

filed therein,

Returned this SOth day of June, 1904.

FRANK H. RICHARDS,

United States Marshal, Second Division, District of

Alaska.

MARSHAL'S COSTS:

3 services SIS. 00

[Endorsed] : No. 1147. In the United States District

Court for the District of Alaska, Second Division. C.

T. Howard et al.. Plaintiffs, vs. Jafet Lindeberg et al.,

Defendants. Original Summons. Filed in the Office

of the Clerk of the United States District Court, Alaska,

Second Division, at Nome, Alaska. Jun. 30, 1904. Geo.

V. Borchsenius, Clerk. By Jno. H. Dunn, Deputy Clerk.

Packwood & Applewhite, Plaintiifs' Attorneys.
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In the United Stntes District Court, for the District of

Alaska, Second Division.

C. T. HOWARD et al.,

Plaintiffs,

vs.

JAFET LINDEBEiRG et al.,

Defendants.

Demurrer.

Come now the defendants in the above-entitled action,

and for ground of demurrer allege:

First.

That said complaint does not state facts sufficient to

constitute a cause of action.

Second.

That said defendants demur separately to the

eleventh paragraph or separate cause of action set forth

in plaintiffs' complaint, and for gTound of demurrer

thereto allege that said eleventh paragraph or sepa-

rate cause of action does not state facts sufficient to

constitute a cause of action.

Third.

That said defendants demur separately to the twelfth

paragraph or separate cause of action set forth in plain-

tiffs' complaint, and for ground of demurrer thereto al-

lege that said twelfth paragraph or separate cause of

action does not state facts sufficient to constitute a cause

of action.
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Fourth.

That said defendants demur separately to the thir-

teenth paragraph or separate cause of action set forth

in phiiutiffs' complaint, and for gTound of demurrer

thereto, allege that said thirteenth paragraph or sepa-

rate cause of action does not state facts sufficient to

constitute a cause of action.

Wherefore, defendants pray judgment that said ac-

tion be dismissed, and that they have judgment for their

costs and disbursements.

IRA D. OETON,

Attorney for Defendants.

Service of the within demurrer is hereby admitted,

this 29th day of July, 1904. Time to file same extended

to August 1st, 1904.

PAOKWOOD & APPLEWHITE,

Attorneys for Plaintiff.

[Endorsed] : No. 1147. Original. In the United

States District Court for the District of Alaska, Sec-

ond Division. O. T. Howard et al.. Plaintiffs, vs. Jafet

Lindeberg et al., Defendants. Demurrer. Filed in the

Office of the Clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska. Jul. 29,

1904. Geo. V. Borchsenius, Clerk. By Jno. H. Dunn,

Deputy Clerk. Ira D. Orton, Attorney for Defendants.
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In the District Court, in and' for the District of Alaska, Sec-

ond Division.

O. T. HOWARD et al.
|

vs. i^No. 1147.

JAFET LINDEBERG et al.

Order Overruling Demurrer.

It is hereby oi'dered that the demurrer in this case

be and the same is overruled. See memo, in case of

Blankenship vs. Giese, this day filed.

Nome, Alaska., S'ept. 17th, 1904.

ALFRED S. MOORE,
District Judge.

[Endorsed] : 1147. Howard et al. vs. Lindeberg et al.

Order Overruling Demurrer. Filed in the Office of the

Olerk of the United States District Court, Alaska, Sec-

ond Division, at Nome, Alaska. Sep. 17, 1904. Geo.

V. Borchsenius, Olerk. By Jno. H. Dunn, Deputy Clerk.

Vol. II. Orders and Judgments, page 448.
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In the ['nitcd States District Court for the District of

Alaska.

C. T. HOWAIID, FRANK DOVER-

SPIKE, FRED WILLIAMS and

GEORGE CRAWFORD,
Plaintiffs,

vs.

JAFET LINDEBERG, ERIOK O.

LIXDBLO:i[ and JOHN BRYNTE-
SON, Copartners, Doing Business Un-

der the Firm Name and Style of the

"MOONLIGHT SPRINGS WATER.
COMPANY," and GEORGE L. FISH]

and E. M. RININGER,
Defendants.

Answer.

Come now the defendants, and for answer to the

complaint of plaintiffs on file herein, admit, deny and

allege as follows:

I.

Admit the allegations contained in paragraph one of

said complaint.

II.

Allege that they have no knowledge or information

sufficient to form a belief as to the allegations of para-

graph two of said complaint, and therefore deny each

and every allegation of said paragTaph.
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III.

Admit the alleg-ations contained in paragraph three

of said complaint, save and except that defendants

wrongfully caused a restraining order to issue out of the

United States District Court, in and for the District

of Alaska, in the said action referred to in said para-

graph.

IV.

Admit the allegations contained in paragraph four

of said complaint.

V.

Allege that they have no knowledge or information

sufficient to form a belief as to the allegations of para-

graph five of said complaint, and therefore deny each

and every allegation of said paragraph.

VI.

Admit the allegations contained in paragraph six of

said complaint.

VII.

Admit the allegations contained in paragraph seven

of said comi)laint.

VIII.

Admit the allegations contained in paragraph eight

of said complaint, save and except that the decree made

and entered on the 24th day of Februai*y, 1904, referred

to in said paragraph, was or is a final disposition of the

action in which the same was made.

IX.

Allege that they have no knowledge or information
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sufficient to form a belief as to the allegations of para-

graph nine of said complaint, and therefore deny each

and every allegation of said paragraph.

X.

Allege that they have no knowledge or information

sufficient to form a belief as to the allegations of para-

graph ten of said complaint, and therefore deny each

and every allegation of said paragraph.

XI.

For answer to the further and separate cause of ac-

tion against the defendants contained in paragraph

eleven of the complaint of plaintiffs herein, defendants

repeat and reaffirm the denials and admissions con-

tained in paragraphs one to nine, inclusive, of this an-

swer, and allege that they have no knowledge or in-

formation sufficient to form a belief as to the further

allegations contained in paragTaph eleven of said com-

plaint, and therefore deny each and every allegation of

said paragraph.

XII.

For answer to the further and separate cause of ac-

tion against the defendants contained in paragraph

twelve of the complaint of plaintiffs herein, defend-

ants repeat and reaffirm the denials and admissions

contained in paragTaphs one to nine, inclusive, of this

answer, and allege that they have no knowledge or in-

formation sufficient to form a belief as to the further

allegations contained in paragraph twelve of complaint,



vs. G. T. Howard et al. 28

and therefore deny each and every allegation of said

said paragraph.

XIII.

For answer to the further and separate cause of ac-

tion against the defendants contained in paragraph thir-

teen of the complaint of plaintiff herein, defendants re-

peat and reaffirm the denials and admissions contained

in paragraphs one to nine, inclusive, of this answer, and

allege that they have no knowledge or information

sufficient to form a belief as to the further al-

legations contained in paragraph thirteen of said

complaint, and, therefore, deny each and every

allegation of said paragraph, and further deny

that the sum of five hundred dollars is or was a reason-

able sum as attorney's fees for the services of W. H.

Packwood in securing the dissolution of the said re-

straining order or injunction, referred to in said para-

graph thirteen of plaintiff's complaint.

XIV.

Deny that plaintiffs have been damaged in the sum

of five thousand dollars, or in any sum whatever by the

wrongful or any acts of these defendants, or either of

them.

Fo,r a further and separate and affirmative defense to

the complaint of plaintiffs herein, defendants allege:

I.

That at all of the dates and times hereinafter men-

tioned, defendants, Jafet Lindeberg, Erik O. Lindblom

and John Brynteson, were, and still are, copart-
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ners, doing business under the firm name and style of

the Moonlight Springs Water Company, and at all

of such times were and now are engaged in the busi-

ness of supplying the city and the inhabitants of Nome,

in the District of Alaska, with water for city, domestic

and culinar}' purposes from those certain springs, sit-

uate near the base of Anvil Mountain, known and

called "Moonlight Springs."

II.

That on the 18th day of May, 11^03, defendants, Jafet

Lindeberg, Erik O. Lindblom and John Brj-nteson, co-

partners doing business under the firm name and style

of the Moonlight Spring Waters Company, commenced

an action in the United States District Court, in and

for the District of Alaska, Second Division, against the

plaintiffs herein, by filing their complaint in said court

and cause, in whch said complaint said defendants

prayed that an injunction issue in said action, restrain-

ing and enjoining the plaintiffs herein from the com-

mission of certain acts. That on said day there was is-

sued out of said court in said action an order restrain-

ing, enjoining and inhibiting plaintiffs herein from the

commission of certain acts therein set forth.

III.

That before the issuance of said restraining or-

der as aforesaid, Jafet Lindeberg, Erik O. Lindblom

and John Brynteson, copartners doing business under

the firm name and style of The Moonlight Springs

Water Company, defendants herein, made, executed
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and filed with the clerk of said court, on said 18th day

of May, 1903, an undertaking in the sum of twenty-five

hundred dollars, conditioned that they would pay all

costs and disbursements that might be decreed to the

plaintiffs herein, their agents, servants or employees,

such damages not exceeding the sum of twenty-five

hundred dollars, as they or any of them might sustain

by reason of said injunction, if the same was wrongful

or without sufiicient cause.

IV.

That on the 9th day of June, 1903, said restraining

order, issued as aforesaid against the plaintiffs here-

in was dissolved by the above-entitled court. That this

action is brought upon said bond, executed as aforesaid

to recover damages alleged to have been sustained by

plaintiffs herein by reason of the granting of the re-

straining order as aforesaid.

V.

That thereafter and on the 23d day of February, 1904,

a decree was entered in the said action dismissing the

same.

VI.

That on the 12th day of November, 1904, the defend-

ants herein, Jafet Lindeberg, Erik O. Lindblom and

John Brynteson, copartners doing business under the

firm name and style of The Moonlight Springs Water

Company, filed in the office of the clerk of the above-

entitled court, in that certain action, entitled "Jafet

Lindeberg, Erik O. Lindblom and John Brynteson, Co-
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p.nrtners Doiiio Business Tender the Firm Xaino and

Style of The Moonlio^ht Si>rings Water Company, Plain-

tiffs, versus Georo-e Doverspike, Georj»e Orawford, Fred

Williams, John Doe, Kichard Roe and Peter Coe, De-

fendants," a petition for an order allowing an appeal

from the decree rendered in said cause by the above-

entitled court, on the 23d day of February, 1904, to the

United States Circuit Court of Appeals, for the Ninth

Circuit, and on said day said appeal was allowed by the

Judge of the above-entitled court, and a bond for costs

on appeal in due form of law in an amount fixed by the

order of the Judge of the above-entitled court filed in

the office of the clerk of said court, also an assignment

of eiTors claimed as having been committed by the

above-entitled court on the trial of the said action, en-

titled "Jafet Lindeberg, Erik O. Lindblom and John

Brynteson, Copartners Doing Business Under the Firm

Name and Style of The Moonlight Springs Water Com-

pany, Plaintifi's, versus George Doverspike, George

Crawford, Fred Williams, John Doe, Richard Roe and

Peter Coe, Defendants." That thereafter, and on said

12th day of November, 1904, a citation was duly issued

from the above-entitled court by the Judge thereof,

directed to said George Doverspike, George Crawford,

Fred Williams, John Doe, Richard Roe and Peter Coe,

citing and admonishing them to appear at the United

States Circuit Court of Appeals for the Ninth Circuit, to

be holden at the city and county of San Francisco, State

of California on the 12th day of December, 1904, pursuant

to the order allowing said appeal as aforesaid, and ser-
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vice of said citation was made personally on said 12tli

day of November, 1904, in the city of Nome, District of

Alaska, on W. H. Packwood, attorney for the said

George Doverspike, George Crawford, Fred Williams,

John Doe, Eichard Koe and Peter Ooe. That said ap-

peal is now pending" and undetermined in the United

States Circuit Court of Appeals for the Ninth Circuit.

That the amount involved and the value of the subject

matter of the case of Jafet Lindeberg, Erik O. Lindblom

and John Brynteson, copartners doing business un-

der the finn name and style of "The Moonlight Springs

Water Company, Plaintiffs, versus George Doverspike,

George Crawford, Ftred Williams, John Doe, Eichard

Roe and Peter Coe, Defendants," and from which an

appeal is now pending as aforesaid from the decree

rendered therein, exceeds five hundred dollars.

Wherefore, defendants pray that plaintiffs take noth-

ing by reason of said action, and that the defendants

have judgment for their costs herein laid out and ex-

pended.

lEA D. OETON,

,J. J. KENNEDY,

Attorneys for Defendants.

United States of America,^
i'SS.

District of Alaska. J

Ira D. Orton, being first duly sworn, deposes and

says that he is the attorney for defendants in the

above-entitled action; that he has read the above and

foregoing answer and believes it to be true; that he
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makes this affidavit on behalf of the said defendants

for the reason that all of said defendants are without

the District of Alaska.

IRA D. ORTON.

Subscribed and swoi-n to before me, this 15th day of

November, 1904.

[Notarial Seal] L. F. THOMAS,
Notarv Public in and for the District of Alaska, Resid-

ing at Nome.

Due service of the foregoing answer is hereby ad-

mitted this loth day of November, 1904.

WM. H. PACKWOOD,
Attorney for Plaintiffs.

[Endorsed] : No. 1147. Original. In the United

States District Court for the District of Alaska, Sec-

ond Division. C. T. Howard et al.. Plaintiffs, vs. Jafet

Lindeberg et al., Defendants. Answer. Filed in the Of-

fice of the Clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska. Nov. 15,

1904. Geo. T. Borchsenius, Clerk. By , Deputy

Clerk. Ira D. Orton, J. J. Kennedy, Attorneys for De-

fendants.
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In the United States District Court for the District of

Alaska, Second Division.

C. T. HOWARD, FRANK DOVER-
SPIKE, FRED WILLIAMS and

GEORGE CRAWFORD,
Plaintiffs,

vs.

JAFET LIXDEBERG, ERIK O. LIND- ^^

BLOM and JOHN BRYNTESON, Co-

partners Doing Business Lender the

Firm Name and Style of the "MOON-
LIGHT SPRINGS W^ATER COM-
PANY," and GEORGE L. FISH and

E. M. RININGER,
Defendants.

Demurrer to Affirmative Answer.

Come now the plaintiffs in the above-entitled action, by

their attorney, William H. Packwood, and demur to

the further and separate affirmative defense of defend-

ants in said action as set up in their answer to plain-

tiffs' complaint, for the reason that the same does not

constitute a defense to plaintiffs' complaint, and that

the same does not state facts sufficient to constitute a

defense to said complaint.

IL

And plaintiffs demur separately and specially to each

of the paragraphs of said separate and affirmative de

fense in defendants' said ansM^er, for the reason that
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said paragTaphs, and each thereof, do not state facts

sufficient to constitute an answer or defense to plain-

tiffs' complaint. ^^'.M. H. PAOKWOOD,
Attorney for Plaintiffs.

Service of the within demurrer is hereby acknowl-

edged this IGth day of November, 1904.

IRA D. ORTON,

J. J. KENNEDT,
Defendants' Attorneys.

[Endorsed] : No. 1147. In the United States District

Court for the District of Alaska, Second Div. C. T.

How^ard et al., Plaintiffs, vs. Jafet Lindeberg et al..

Defendants. Demurrer to Affirmative Answer. Filed

in the Office of the Olerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska. Nov.

16, 1904. Geo. V. Borchsenius, Clerk. By Jno. H.

Dunn, Deputy Clei^k. Wm. H. Packwood, Plaintiffs'

Attorney.

In the District Court, in and for the District of Alaska, Sec-

ond Division.

C. T. HOWARD et al.

vs.

JAFET LINDEBERG et al.

Opinion;

This is an action upon an injunction bond, and the
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plaintiffs in the action demur to the answer alleging

that it does not state a good cause of defense in law.

The bond was given by the defendants in a suit in

equity upon the granting of a restraining order by this

Court at the institution of the suit. The plaintiffs in

the equity suit are the principal obligors on the bond,

and with their sureties are the defendants in this ac-

tion, and the defendants in the suit are the plaintiffs

in this action. T'he plaintiffs in the equity suit are

named in the bill as a partnership, called the Moon-

light Springs Water Company

.

The bond was conditioned for the payment of all

costs aad disbursements to be decreed to the plaintiffs

in the luiit, their agents, servants and employees, and

such damages not to exceed 12,500 as the plaintiffs

therein, or any of them, should or might sustain by rea-

son of the said injunction, if the same should be wrong-

ful, or without sufficient cause.

The complaint in this action recites the bond and al-

leges a breach of the condition resultant upon the or-

der of this Court, made after the hearing by which the

restraining order was dissolved; it also recites the

grounds for special damages.

The defenses set up in the answer of the defendants

when condensed amount to an assertion denying that

the right of action upon the bond has accrued, or that

if a right of action ever did accrue thereon, it was taken

away by the defendants' appeal from the order of this

Court, dissolving the injunction.

I cannot think either proposition sound in law.
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"The condition of an injunction bond is broken by a

dissolution of the injunction."

High on Injunctions, 1st ed., sec. t>51.

Stone vs. Carson, 1 Or. 100.

So, also, High on Injunctions, section 956, the same

doctrine in amplified form is announced by that author

upon the sanction of authorities by him cited, when he

says: "Upon the dissolution of an injunction and fail-

ure on the part of the obligors to comply with the con-

ditions of the bond, a right of action at once accrues."

To this enunciation of the law, I may add that when

u right of action once accrues, it continues until barred

by the statute of limitations, or 'by such change of cir-

cumstances as will sweep away or satisfy the cause of

action.

Now, it cannot be successfully maintained that the

appeal by the defendants from the order in the equity

suit dissolving the injunction ever took away or de-

stroyed the cause of action.

The pleadings in the action show that before the com-

mencement of the action not only did the Court dissolve

the restraining order or preliminary injunction, but that

the case thereafter was fully tried and a decree dis-

missing the action was entered by the Court.

This was a final decree in the action, and if damaged

the plaintiffs were not required to await the event of

the appeal before bringing this action.

If any doubt should remain as to whether the plain-

tiffs' right to bring their action in the present case was

ripe, these cases may be cited:
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aark vs. Clayton, 01 Oal. 634.

Dougherty vs. Dore, G3 Oal. 170.

In the former case the Court say: "An action on the

undertaking- cannot be maintained until the suit in

which the injunction issued is disposed of by a final de-

cree of judgment.

This lang-uage plainly implies that when a final de-

cree in the case is made the right of action then, if not

before, matures.

This being the law applicable to the facts as the

Court apprehends it, the defenses set up in the answer

cannot avail the defendants upon the trial of the ac-

tion, and it follows that the demurrer should and will

be sustained.

Nome, Alaska, Dec. 7, 1904.

ALFRED S. MOORE,

District Judge.

[Endorsed] : No. 1147. 0. T. Howard et al. vs. Jafet

Lindeberg et al. Opinion Sustaining Demurrer to An-

swer. Filed in the Office of the Clerk of the United

States District Court, Alaska, Second Division, at

Nome, Alaska, Dec. 7, 1904. Geo. V. Borchsenius,

Clerk. By Angus McBride, Deputy Clerk. Vol. 3. Or-

ders and Judgments, page 19. McB.
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In the L nited States District Court for the Di.strict of

^Uaska, Second Division.

C. T. HOWARD, FRANK DOVER-
SPIKE, GEORGE CRAWFORD and

FRED WILLIAMS,
Plaintiffs,

vs.

JAFET LIXDEBERG, ERIK O. LIXD-

BLOM and JOHX BRYXTESOX, Co

partners Doing Business Under the

Firm Xame and Style of "THE
MOOXLIGHT SPRINGS WATEI^
OOMPAXY,"

Defendants.

Judgment Entry.

On this day this cause came on to be heard upon the

motion of plaintiffs for a judg-ment herein, upon the

verdict of the trial jury heretofore rendered, entered

and filed in this action, the plaintiffs appearing by Will-

iam H. Packwood and James Frawley, their attorneys,

and the defendants appearing by Ira D. Orton, their

attorney, and now at this time it appearing to the Court

that the trial jury in the above-entitled cause did here-

tofore return a verdict therein in favor of the plaintiffs

in the sum of |2,500.00, and it further appearing that

said verdict was heretofore filed and entered herein,

and the defendants having heretofore filed their motion

for a new trial, and to set aside the verdict of said jury,

and said motion having been by the Court overruled
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and denied, on Saturday, March 4th, 1905, and the Court

at this time being fully advised in the premises, it is

therefore hereby considered, ordered and adjudged that

the plaintiffs have judgment ag-ainst the defendants in

the said sum of twenty-five hundred dollars, together

with their costs and disbursements of this action taxed

at the sum of $75.00, and that execution issue to enforce

said judgment.

Done and date in open court on this the 6th day of

March, 1905.

ALFRED S. MOORE,

United States District Judge, Second Division of

Alaska.

[Endorsed] : No. 1147. In the United States District

Court for the District of Alaska, Second Division. C.

T. Howard et al.. Plaintiffs, vs. Jafet Lindeberg et al..

Defendants. Judgment. Filed in the Office of the Clerk

of the United States District C^ourt, Alaska, Second

Division, at Nome, Alaska. Mar. 6, 1905. Geo. V.

Borchsenius, Clerk. By Ang-us McBride, Deputy Clerk.

J. D. 1, page 217, vol. 3, Orders and Judgments, page

130. McB.



36 Jafei Lindcherg et al.

In the United States District Court for the District of

Alaska^ Secotul Division.

C. T. HOWARD, FRANK DOA^BR->|

SPIKE, FRED WILLIAMS and

GEOROE CRAWFORD,
Plaintiffs,

vs.

No. 1147.
JAFET LINDEBERG, ERIK O. LIND-

BLOM and JOHN BRYNTESON, Co-

partners Doing Business Under the

Firm Name and Style of "THE
MOONLIGHT SPRINGS WATER!
COMPANY," and GEORGE L. FISH
and E. M. RININGER,

Defendants.

Bill of Exceptions.

The above-entitled action came on regularly for trial

at a special term of the above-entitled court, which was

held in the city of Nome, District of Alaska, Second

Division, commencing on the 19th day of September,

1904, and was tried on the 30th and 31st days of Janu-

ary, 1905.

Messrs. PACKWOOD & FRAWLEY, Appearing as

Attorneys for the Plaintiffs; and

IRA D. ORTON, Esq., Appearing as Attorney for

the Defendants.
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The following proceedings were had:

Mr. PAOKWOOD.—I ask the Court at this time to

strike out the last portion of the prayer of the com-

plaint, which prays for judgment against defendants'

copartners in the sum of f2,500, as I take it that all

that can be recovered in this action is the penalty on

the bond.

The COURT.—Let it be stricken.

Mr. PACKWOOD.—I also desire to amend at this time

by simply adding the words in setting forth the issu-

ance of the restraining order that it was issued wrong-

fully and without sufficient cause. And let it be con-

sidered denied by the answer. That is in the fourth

paragraph.
i

-1

The COURT.—Let it be amended.

C. T. HOWARD, one of the plaintiffs, called on behalf

of the plaintiffs, being duly sworn, testified as follows:

"I reside iu Nome; am a miner by occupation. Have

been engaged in, mining for twenty years; placer min-

ing since 19€0 in the vicinity of Nome. I am acquainted

with what is known as the Grant Placer Mining Claim,

situated on the creek called Moonlight creek, just above

the springs that they get the city water from. It is on

higher ground than the springs, just above them. There

is a little spring water on the lower end of the Grant

Placer Claim, but for sluicing purposes the only water is

snow water. I had a lay on the Grant Placer Minino-
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(Testimony of O. T. Howard.)

Claim which I obtained in October, 1902, of the Pacific

Coal and Transportation Company. Mr. Doverspike,

Oeorare Crawford and Fred Williams were associated

with me in this lay. It was in the name of C. T. Howard

and Frank Doverspike, but the four of us went into an

agreement and worked the claim in partnership. We
commenced work about the 15th of November, 1902,

and worked there until the 18th of May, 1903. Part of

the time four and part of the time five of us worked.

We stopped work on the 18th of May by reason of an in-

junction being served upon us. We took out gravel

from the claim, seven pay dumps, about fifteen thousand

buckets. We prospected the ground daily; sampled the

dirt three or four times a day. It went twenty to thirty

cents to the bucket, ten pan buckets. We sluiced up a

small portion of these dumps on the 16th, 17th and 18th

of May, just prior to the injunction. The dumps were

partly frozen. In regard to water at that time, the first

couple of days we didn't have but very little water, and

at the time the injunction was served on us we had a

good sluice-head and three of us started to shovel in and

had plenty of water then. We sluiced up from three

to five per cent of these dumps and cleaned up ftllO.OO;

on the 18th of May we were enjoined and came to town

and turned the papers over to Mr. Packwood to repre-

sent us in court."

At this point in the examination of the witness the

following question was asked:
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(Testimony of O. T. Howard.)

"Q. About liow many days' sluicing- did you have

upon tliese dumps—if you could have proceeded to

sluice, how long would it take to sluice up the dumps?

Mr. OliTOX.—I object as immaterial, irrelevant and

incompetent; they are not entitled to damages for loss

of that time if they get the value of their dumps.

(Objection was overruled and exception taken by de-

fendants.)''

The witness then gave the following answer:

"A. About 10 or 12 days."

The witness then continued testifying:

"All of the defendants in that case came to town."

At this point in the examination of the witness the

following question was asked:

"Q. Well, between the time of the hearing of the mo-

tion to dissolve, what were you doing then, yourself and

the other defendants?

Mr. ORTON.—I object as immaterial and not proper

evidence in this case as showing damages.

(The objection was overruled and defendants ex-

cepted.)"

The witness answered as follows:

"A. Hunting the witnesses."

The following question was then asked the witness:

'"Q. Could you have received employment at any

other place during that time?
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(Testiiuony of O. T. Howard.)

Mr. OKTON.—I object as immaterial, irrelevant and

incompetent, the parties in this case are not liable for

loss of time or loss of wages,

(Objection was overruled and defendants excepted.)"

The witness answered as follows:

"A. Yes, sir, I conld."

The following- question was then asked the witness:

"Q. State whether any of the other defendants could

have received employment.

Mr. ORTON.—Also objected to as immaterial, incom-

petent and irrelevant, not within the issues and not a

proper element of damages.

(Objection was overruled and exception taken by de-

fendants.)''

Witness answered as follows:

"A. Yes, sir, they could."

The witness then continued testifying:

"They could have received from five dollars a day up

to fifty-five dollars a week and board. The reason why

I didn't go to work between the time of the issuance of

the injunction and the time of the arg-ument in court

Avas that I was busy hunting witnesses. The other de-

fendants were doing the same thing. The hearing of

the order to show cause was on the 23d day of May, 1903;

after that time I didn't go to work for other parties be-

cause I was waiting for the injunction to be set aside

so we could clean up our dumps and sluice them; the

other defendants were waiting for the same purpose."
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(Testimony of 0. T. Howard.)

The restraining" order in the action of Jafet Lindeberg

and others against Doverspike and others was here in-

troduced in evidence, marked Exhibit "A."

The order of the Court made on the ^th day of June,

1903, dissolving" the restraining order was here intro-

duced in evidence and read as follows:

"The temporary restraining order is dissolved and the

injunction pendente lite refused without prejudice to the

right of the plaintiffs to renew their application upon a

proper showing of facts. Done in open court this 9th

day of June, 1903.

ALFRED S. MOORE,

Judge."

The witness then continued testifying:

"I remember the temporary restraining order being

dissolved; we then went out to sluice up the dumps but

didn't sluice them up because there was no water; the

snow had all melted."

At this point in the examination of the witness the

following question was asked:

"Q. State whether or not you employed an attorney

to secure the dissolution of this injunction?

Mr. ORTON.—I object as irrelevant, incompetent and

immaterial; attorneys' fees are not a proper element of

damages.

(Objection overruled and the defendants excepted.)"

The witness answered as follows:

''A. We did."
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(Testimony of C. T. Howard.)

The following question was thereupon asked the wit-

ness:

^'Q. State whether or not you agreed to pay him for

his services?"

The witness answered as follows:

*^\. I did."

At this point in the examination of the witness the

plaintiff offered in evidence the lay on the Grant Claim

referred to by the witness Howard. The same was

marked Exhibit '^B" and read in evidence as follows:

Plaintiff's Exhibit "B."

This indenture made this 18th day of October, A. D.

1902, by and between A. G. Kingsbury, agent and lessor,

and C. T. Howard and F. Doverspike, lessees, witnesseth:

That the lessor for and in consideration of the rents,

royalties, covenants and agTeements hereinafter re-

served and by the said lessees to be paid and performed,

lias granted, demised and let unto the said lessees on a

seventy-five per cent lay or lease all of the southwest

or lower half of placer bench claim known as the

"Grant" or "Moonlight" bench, lying on the southern

base of Anvil Mountain and staked by Woodford N.

Grant. This claim is located in Cape Xome Mining Dis-

trict, District of Alaska. Said lessees to have and to

hold until June 15, 1903, when the term of this lease

will expire, unless sooner revoked, forfeited or deter-

mined through the violation of any covenant hereinafter

against the said tenants. Should additional time be re-
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quired to clean up any unsluiced dump remaining on

premises at date of expiration of this lease, such time

will be allowed by lessor as may be necessary for same.

And in consideration of said demise, the said lessees

covenant and agree with said lessor as follows, to wit:

To enter upon said mine or premises and work the same

in best possible manner necessary to good and economi-

cal mining and to work said gTound as steadily and con-

tinuously as possible and with as many men employed

as can be worked to advantage and without waste or

sacrifice of the present or future value of said placer

ground and that any failure so to do may be considered

as violation of this contract. All gold taken from said

mine to be divided as follows: 25 per cent to lessor; 75

per cent to lessees—all cleanup of gold from said mine

to be divided and royalty paid to lessor or deposited in

''Bank of Cai>e Nome" to his order, on demand or im-

mediately after such cleanup.

The lessees hereby agree not to assign their lease of

said claim or any portion of it or any interest thereunder

and not to sublet the premises or any part thereof with-

out the T\Titten consent of said lessor and not to allow

any person or persons except the said lessees, their em-

ployees and colaborers, to take or hold possession of

said premises or any part thereof under any pretense

whatsoever. Upon the violation by said lessees or any

person employed by or colaboring with them of any of

these covenants and agreements the term of this lease

shall, at the option of the lessor, expire and said lessor
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or liis ag:ent may enter upon said premises, after making

demand for same in writing, and take peaceable posses-

sion of same without process of law. It is hereby agreed

that said lessor may act any time durin|T^ the term of this

lease enter upon and examine and prospect the workings

and ground hereby leased.

Each and every clause of this indenture shall extend

to the heirs, executors and administrators of all parties

hereto. In witness whereof the said parties, lessor and

lessees, have hereunto set their hands and seals on the

day and date above written.

PACIFIC COAL AND TKANSPORTATION
COMPANY. [Seal]

Lessor—A. G. KINGSBURY. [Seal]

Agent.

Lessee—C. T. HOWARD. [Seal]

Tvessee—FRANK DOVERSPIKE. [Seal]

Witness

:

W. J. JONES.

H. M. HAINES.

A true copy.

[Seal] Attest: A. ELLIOTT,

Sect., P. C. & T. Co.

[Endorsed]: Plff. Ex. B. No. 1147. Howard vs.

Lindeberg, piffs. Ex. "B." Jan. 30, 1005. A. McB.
Filed in the Office of the Clerk of the United States Dis-

trict Court, Alaska, Second Division, at Nome, Alaska.
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Jan. 30, 190G. Geo. V. Borchsenius, Clerk. By Angus

McBride, Deputy Clerk. McB.

The witness then continued testifying:

"I next saw the dumps in July; a good many of them

had fallen into the holes where we drifted under the

dumps in the winter and were caved in and also some

were caved back into the shafts. About one-third was

caved back in I suppose. I am a miner and have had

considerable experience in placer mining. I noticed the

water there at various times between May 18th and

June 9th, 1903. There was a sluicehead about a couple

of weeks. The dumps were in good order on June 9th

when I went out there. I do not know what became of

those dumps after July when I last saw them. I never

saw anything more of them."

At this point in the examination of the witness the

following question was asked:

"Q. Did you have any water from the 9th day of

June, 1903, from melting snow to sluice up these dumps?

Mr. ORTON.—I object as incompetent, irrelevant and

immaterial as he had the right to wait till he did have

some under the lay.

(Which objection was overruled and the defendants

excepted.)"

The witness made the following answer:

"A. No, sir."

The witness then continued testifying:



46 Jafct IJndehcrg ct ah

(Testimony of Frank Warsing.)

"We didn't sluiec np the dumps because we had no

water."

Upon cross-examination the witness testified as fol-

lows:

"We had out fifteen thousand ten-pan buckets in those

dumps. The ground went from 20 to 30 cents a bucket.

It mi;^ht run as low as 15 cents and was liable to go up

too. The ground would pay just about winter wages."

FRANK WAESIXG, a witness called on behalf of the

plaintiff, being duly sworn, testified as follows:

Direct Examination by Mr. PACKWOOD.

"I live in Nome; am a miner by occupation; am ac-

quainted with the plaintiffs; I knew them on the Grant

Claim, Moonlight creek. I was working near there the

fall and winter of 1902 and spring of 1903, about 300

feet from the Grant Claim. Mr. Howard, Mr. Dover-

spike, Fred Williams and George Crawford were work-

ing on the Grant Claim; commenced about the middle

of November, as near as I can recollect. They continued

to work until about the middle of May, 1908; they were

taking out the dirt during that time. I noticed their

dumps upon that ground. They had about five or six

dumps then, I guess, if not more. The plaintiffs were

engaged continuously during the spring of 1903 mining

upon that claim. Mike O'Leary was working with them.

I haven't the least idea how much dirt was in these

dumps, how many buckets. I remember the circum-
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stances of the plaintiffs commencing work in the spring

of 1903, sluicing up their dumps. It was along about

the 12th or 13th of Mar, 1903. May have been a few

days later; along' about that time. They worked either

two or three days, parts of two or three days. There

was very little water at that time. It was the breaking

up in the spring. I remember the circumstances of their

quitting work, about the 18th, I guess, or 20th of May.

The plaintiffs got the water to work these dumps from

the snow at that time. There was no other water at

that time, that they could procure. I noticed what pro-

portion of their dumps they sluiced up at that time; I

have been there quite often when they were sluicing.

They sluiced up at that time about five per cent of their

dumps, I should judge, about one-twentieth part. I was

there continuously between the 18th of May, 1903, and

the 9th day of June, 1903; that is, on the Moonlight

claim there. I was frequently over and about the Grant

Claim. I was not sluicing a dump at that time. There

was sufficient water for sluicing purposes after the 18th

of May and between that and the 9th of June, 1903. It

continued to run for about the first week in June after

that I should judge it stopped. There was a sufficient

sluicehead of water for sluicing purposes on the Grant

Claim for about 15 or 18 days, something like that. I

saw all of those dumps there. I can state from my
experience as a miner that there was sufficient water

between those dates to entirely sluice those dumps. I
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remember the circumstances of the dissolution of the in-

junction in the prior case. Mr. Howard and Mr. Dover-

spike came out there. I don't know for what purpose

—

to see if there was any water there, I suppose, to sluice

their dumps; that is the only thing I know. There was

no water at that time. There was no water from the

melting of snow or rain during the balance of that sea-

son."

On cross-examination the witness testified as follows:

"There was plenty of water again the next spring;

plenty. They could easily have sluiced up the next

spring if the dumps were there. There was not a sluice-

head of water during the latter part of June. It is

hardly likely you could have built a dam and had a

sluicehead of water quite a while. It was pretty dry

There was very little water, if any, from the second

week of June. Tliere was sufficient water from the

18th of May to the first week in June to sluice up that

dump. I have had quite a little experience in handling

dirt. When I testified that an ordinary day's work is

sixteen yards, I refer to a ten hour day. If the parties

worked longer hours they might handle more dirt. I

testified the gTound caved in; when it caved in it cracked

open in different places. The dumps was naturally

placed on the ground that had been taken out, and as

they caved in it naturally broke up considerably, and

there was an entire mixture, of course, of the pay-dirt

with the soil and willows and one thing and another.
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I have been a miner seven years; I have placer mined

in this country; taken out dumps and gTavel. I was

well acquainted with those dumps and the situation of

them; I saw the condition of those dumps after the 9th

of June alonjv during the summer. They were very

much disturbed by the action of the ground caving in

under them, etc. The pay-dirt was mixed with the dirt,

mud and tundra and other material. Considering the

fact that this dirt would not go to exceed three cents

to the pan or thirty cents to the bucket of ten pans, and

the fact that it was caved in as you have testified, it

would not have paid these parties to have taken the dirt

out again and sluiced it. Pay-dirt was taken out, say,

about four feet. This ground was thawed. I was not

in the drifts; I was never in the drifts."

On recross examination the witness testified as fol-

lows:

"I was there the latter part of August, 1902, the last

time that year. I was there all last summer, 1903, I

should say. I have been on all of those dumps; to a

certain extent they were all caved in. Tliey were all

caved in—partly not all caved in. Certainly it would

pay to sluice that part of the dumps that was not caved

in. Taken as a whole, it would not pay to sluice them;

twenty-five per cent of them were caved in. There

would be three-fourths of them that it would pay to

sluice; a'bout twenty-five per cent were caved in. In the

shafts and also where the ground settled. I couldn't
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say as to the gToiind settling rather gradually, I have

been over the ground so many times; it is very percept-

ible; you could see very plainly that the dirt was mixed

with the tundra. I didn't take any dumps away so as

to see underneath; you could see willows sticking

through occasionally. I don't think that would happen

to any dump when it is thrown on willows; not if it

hadn't caved in. It would depend altogether on how

deep the dump was; a dump that hadn't been shoveled

off, though, you couldn't see them. The ground sub-

sided unevenly, the drifts were narrow, the ground was

narrow where they worked. These little narrow places

where it happened to sink in two or three feet, or three

or four, that ruined that portion of it completely. That

was about twentj^-five per cent of the entire dump.

The balance of it of course could have been sluiced."

(By Mr. PAOKWOOD.)

Q. I believe you testified that there was water dur-

ing the spring of 1904, sufficient to sluice out the dumps?

A. I wasn't there that time, sir; I couldn't say.

Q. There was no water there during the summer of

1903, after these parties left there?

A. Xo, sir, there was not.

(By Mr. OETON.)

"I was here in the spring of 1901. I know as a mat-

ter of fact that there was water that spring the same

as 1903, without being there. I was out there in that

neighborhood several times. Water was not running at
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that time. I came in in Jnly, 1904, I was not ont

there in ^h\j and Jnne, 1901, around that neighborhood.

I was at St. Michael's creek, a tribuary of Osborne. The

water was running- there same as usual in the spring."

Further Redirect Examination by Mr. PAOKWOOD.
Q. Were you there in the fall of 1903?

A. Yes, sir.

Q. Were those dumps there in the fall of 1903?

Mr. ORTON.—I object; the sureties on this bond

would not be liable, even if the plaintiffs in the injunc-

tion suit themselves took tlie dumps away tortiously,

that not being the proximate result of the injunction.

Mr. PAOKWOOD.—I take the same position as in a

case where a party is enjoined having growing crops

and the crops w^ere destroyed by reason of the injunc-

tion.

(Argument of counsel.)

The COURT.—^Objection overruled. Exception taken

by defendants.

A. No, sir.

Q. What became of them, if you know?

A. They were sluiced up.

Q. How were they sluiced?

A. By means of a gasoline engine.

On recross examination, the witness testified as fol-

lows: '

"Mr. Bard and Mr. Hopkins sluiced them up after-

wards. I saw them sluicing them up; I couldn't say if
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they sluiced up all the dumps; as near as I could tell

there was some rubbish lying there. They practically,

sluiced all of it, near about it. That was in the fall of

1903; they pumped the water that summer with a gaso-

line pump. I don't think it was a nice sluice-head of

water; it was a small engine. They pumped a couple

of boxes, a couple of men shoveling in. That was in

August, I think, I am not certain. I couldn't say how

long tlie^' were working at it."

(By Mr. PACKWOOD.)
Q. Where did they get the water from?

A. From a dam they built down near the Moonlight

Springs.

Q. State whether or not that was spring water, trib-

utary to Moonlight Springs? A. Yes, sir, it was.

(By Mr. OKTON.)

'^I saw Mr. Bard out there during this sluicing opera-

tion; I saw him there, personally. 1 Avas there for ten

days, I think; he was there all the thne I was there. I

couldn't tell how long it took to sluice it up altogether.

They were sluicing when I came theie. They continued

to sluice ten days. Mr. Bard wasn't working himself.

While I was there he was there continuously all the

time, during the ten days. Tjhere t\ as a young man, I

can't recall his name just now, who- was helping him.

After the water ran through the sluice-boxes, it went

right back to the dam. It didn't cause any muddy

water to flow down into the springs."
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PAUL BERNA'RiD, a witness called for the plaintiffs,

being duly sworn testified as follows:

"I reside in Nome; my occupation is mining, I have

followed the occupation of mining since 1901. The win-

ter of 1902-3 and the spring of 1903 I was engaged on

Moonlight, mining. I am acquainted with the situa-

tion of the Grant Placer Mining Claim. That claim lies

about 75 or 100 feet from the Moonlight Siprings, fur-

ther up, southwest. That is about the springs. I am

acquainted with Mr. Howard, Mr. Doverspike, Mr. Will-

iams and Mr. Crawford. Ttey were mining in the fall

and winter of 1902-3 on the Grant Claim. There were

three or four of them there. They started to mine on

this claim about the 15th or 20th of November. They

continued to mine there till the 15th of May, about.

They were working about 300 feet from where I was.

I saw them almost daily and knew what they were do-

ing. They were working continuously during that pe-

riod. To the best of my knowledge, they extracted be-

tween five and six dumps. I am a little acquainted

with the pay gTavel on the Grant Claim where these

plaintiffs were working. I prospected it. This pay

gravel was thawed. I panned there three or four days,

in the case of Lindeberg and others against Howard

some such matter. I can tell the general average of

the pay dirt in the drifts that I panned. I panned in

one drift or shaft on this claim. I can't tell you the

amount of dirt that was taken out of these shafts by

these plaintiffs. The water by which these dumps were
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to be washed out was procured on the south side of

Anvil Mountain—snow water. There was quite a lot of

snow fell iu the winter of 1902-3. It was not practical

to get water from any other source than from melting-

snow for washing these dumps, unless you have a pump,

a steam pump or gasoline pump. You would have to

procure that water from the Moonlight Springs. You

would have to pump it, and use fuel, etc., for pumping

purposes. The plaintiffs started to sluice up their

dumps in the spring of 1903, about the 8th or 9th of

June. They sluiced part of three days. I don't ex-

acth' remember when they started; I thouglit it was the

first week in June. I remember the occasion of their

being stopped from sluicing; it was before they started

sluicing. That is the time I have reference to when I

say they had sluiced a portion of three days. I know

Mr. Howard and jNIr. Doverspike came out there. I

was not very familiar with the size of the dumps they

had out on the Grant Claim. There was a good sluice-

head or more of water running down over this claim

that could be used for sluicing the dumps for 10 or

12 days. That was between the time they were stop-

ped from sluicing up there and the time they came

back afterwards. When they came back there was no

water at all. It ran away, the snow w^as all melted and

ran off."

At this point in the examination of the witness, the

following proceedings were had:
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Q. Please state, if you know, in the summer of 1903,

the condition of these dumps. A. Yes, sir.

Q. Please state to the jury the condition of them.

Mr. OETON.—I object, having happened after the dis-

solution of the injunction, it is immaterial.

The COURT.—Overruled. Exception taken by de-

fendants.

,Q. Go on and explain to the jury.

A. All the dumps, the best part of them all, I should

say, was about one-quarter in the shafts; about a quar-

ter of the dumps was caved in in the shafts to the best

of my knowledge; I was only there one day and hap-

pened to see them.

The witness then proceeded to testify:

"It was very fine dirt, light to handle; a man could

handle a very good lot of it in a day. I know the kind

of dirt it was in the spring of 1903. That dirt there

was no trouble for a man to handle fourteen to sixteen

yards a day, ten hours a day, and shovel into the sluice-

boxes, that kind of dirt."

Ota cross-examination, the witness testified as follows:

"I was out there in the spring of 1904; I was there;

I wasn't working. I just happened to go there. The

water ran in the spring of 1904, just the same as the

spring of 1903, and there was about the same amount

of snow."
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O. T. HOWARD, recalled, testified as follows:

"The reason why the dump wasn't sluiced up was be-

cause we didn't have the water to sluice them up. We
depended on the snow water, and the reason we didn't

use the snow water was because we were served with

an injunction, and before it was dissolved the snow

melted, and the water all ran away."

On cross-examination, the witness testified as follows:

"There was a restraining order put on us to keep us

from work. The reason we didn't sluice up is because

we didn't have any water. I went back there about

the 9th of June, and the snow water was gone and

had stopped running; I came up in the fall, the next

fall, to sluice them up and there was no dumps there

to sluice. I suppose in the meantime somebody else

had come in and sluiced the dumps all up; I didn't

see them; the dumps were gone, disappeared. That

must be the reason why I didn't sluice them up after-

wards."

WM. H. PAOKWOOD, recalled, testified as follows:

(By Mr. FRAWLEY.)

Q. You are an attorney, Mr. Packwood?

A. Yes, sir. .

Q. How long have you practiced?

A. Eleven years,

Q. I will ask you if you are familiar with the legal

fees and the reasonable value of attorneys' fees in this

jurisdiction?
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A'. Yes, sir; I am acquainted with what attorneys

generally charge.

Q. I will ask you if jovl are the attorney that pre-

pared the motion for the dissolution of this injunction

and others in the spring of 1903? A. I was,

Q. And prepared the affidavits in support of your

motion?

A. Yes, sir, together with Mr. Grimm who was also

an attorney.

Q. Please state what the reasonable value of the at-

torneys' fees was for the work done by you in procuring

the dissolution of this injunction or temporary restrain-

ing order? '

Mr. OETON.—I object as immaterial, irrelevant and

incompetent; attorneys' fees are not one of the elements

of damage which the parties are entitled to recover

in a case of this character.

The COURT.—Overruled. Exception taken by the

defendants. I

A. I consider |250 a reasonable fee.

Q. Was |250 a reasonable fee for the work done in

procuring the dissolution of this restraining order?

A. Yes, sir.

On cross-examination, the witness testified:

(By Mr. ORTON.)

Q. Are you able to segregate the work you did on

the motion to dissolve, from that which vou did on the
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order to show cause why the injunction sliould not be

issued i^endente lite?

A. Tlie work was practicall}- the same.

Q. The same on both?

A. Yes, sir, my services was for procuring- the dis-

solution of the injunction.

Q. Isn't it a fact that you client was cited to appear

and show cause? A. Yes, sir.

Q. And this temporary injunction would cease on

that being decided? A. Yes, sir.

Q. And wasn't your work just as mucli to prevent the

injunction being- granted pendente lite as it was to dis-

solve the temporary order?

A. They were one and the same.

Q. Isn't it a fact that the injunction pendente lite

would have been dissolved without any further effort

on your part than bringing the show cause order to

hearing?

A. I will state this: It has always been my practice

and the usual practice to file a motion to dissolve the

injunction, and all the matters come up on affidavits

and the papers in support of it, and that is the pro-

ceeding that went on in this case, and the only object

in appearing in court would be to have the injunction

dissolved.

Q. Wouldn't the injunction fall of its own force as

soon as the show^ cause order was decided?

A. Yes, sir. i
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Q. It wouldn't have made a particle of difference

whether granted or refused?

A. Yes, sir ; and I will further state it wouldn't make

any difference in the work whether the show cause or-

der was ever issued.

)Q. It wouldn't make any difference if the temporary

restraining' order was issued? A. Yes, it would.

Q. You had as much work on the show cause order

if there had been no temporary restraining order issued?

A. Yes, sir.

Q. The issuing" of the restraining order didn't in-

crease your work at bit? A. No, sir.

(By Mr. FEAWLEY.)

Q. Do you wish to say anything else?

A. If there were no temporary restraining order is-

sued, there was only a few days' work out there, and

the matter of having it dissolved was equivalent to a

trial of the case; the same evidence had to be provided,

the same affidavits had to be procured, and there was

more work done upon the motion to dissolve the in-

junction than there was on the trial of the case.

(By Mr. ORTON.)

Q. You are not able to segTegate the work that you

did upon the motion to dissolve the temporary injunc-

tion from that which you did in resisting the order to

show" cause?

A. I don't make any distinction between the two.



t)0 Jafct Lindrhcrf/ ct a1.

(Testimony of Win. H. Packwood.)

Q. You are not able to separate it? A. No.

Q. You are not, that is all.

(By Mr. FKAWLEY.)

Q. What were your services devoted to, or what

were your services particularly for, in either resisting

the restraining' order, or for the dissolution of the in-

junction?

A. The only object I had in view was to have the in-

junction dissolved so the plaintiffs in this case could

sluice out their dumps; for that reason I filed the mo-

tion, and the aflfldavits were all made in support of that

motion.

(By Mr. ORTON.)

,Q. You also had the further object to resist the or-

der to show" cause?

A. Yes, sir; it was incidental to the matter.

Q. This order was heard on the 18th of May?

A. No.

Q. When was the hearing?

A. The 23d of May.

Q. Now, on the 23d of May you were just as anxious

to prevent the injunction pendente lite from being is-

sued as you were to have the other one dissolved?

A. Yes, sir.

Plaintiff here rested.
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W. H. BABD, a witness on behalf of the defendants,

having' been duly sworn, testified as follows:

"I know where these dumps were that have been tes-

tified to by Mr. Howard; I was out there in the spring

or summer of 1908; I was there three times when these

dumps were being sluiced up. Mr. Melville, Mr. Hop-

kins and Mr, Muther sluiced up these dumps. I went

out there on behalf of the owners of the property, the

Pacific Goal and Transportation Company, and went

out there to look after the clean-ups. I saw what the

clean-ups were; I didn't bring them in. I saw them

cleaned up; there M^ere three dumps. The first clean-up

was $111.85; the second clean-up was |G0.0O and some

cents, and the next was 18.50. I didn't make any other

clean-u^ps when I was out there. There was no other

royalty turned in. I don't think all the dumps were

sluiced up. I can't tell how much was left not sluiced;

I think there was a couple of dumps not sluiced up;

the dumps they sluiced up were in the way where they

wanted to operate—the laymen—^and they sluiced

them up to get them out of the road. I don't remember

what size the dumps were that were not sluiced. I

don't think they w^ere very large dumps at all. There

were three men working there."

On cross-examination, the witness testified as follows

:

"I don't think they were working over ten days

sluicing up those dumps ; they were not working all the

time, because the gasoline plant that they had out there
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didn't throw more than two-thirds of a sluicehead of

water, and they were not working- steadily. All I know

about what they cleaned up is what I saw them clean

up out of the boxes when I was out there, three differ-

ent times. Simply, what I saw is all I know about it.

I went out for the owners of the claim; that was the

Pacific Coal and Transportation Company. I went at

my own instance as agent of the company. I was agent

of the company."

J. C. MUTHER, a witness on behalf of the defendants,

being duly sworn, testified as follows:

"I lived here in the spring and summer of 1903; I

know Mr. Howard, slightly. I know where these

dumps were on the Grant Placer Mining Claim. I

helped clean them up in the summer of 1903. I couldn't

tell exactly w^hen I commenced sluicing there, some-

time in September, I belieye. I don't think the actual

sluicing lasted over a week. Afbout a week. There

were three men shoveling in the sluice-boxes. I was

not there all the time; I was there most every day. I

was one of the parties concerned. I had charge of the

matter. Mr. Hopkins in my absence had charge; in

fact, I think himself and myself had entire charge of

it. We didn't see fit to sluice the entire dumps, but

what we did sluice resulted in a little less than |200.00.

I wouldn't state that the figures stated by Mr. Bard,

$111.85, $60 and |8.50, were correct. It is about the

right amount; I state a little less than |20'0. I can't
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state the proportion of the dumps we sluiced, but we

found it woukln't pay us and the dumps were small,

they were all little prospect dumps, apparently, and

they took so much setting up and moving, my judg-

ment is that we didn't see fit to sluice up two of them.

Two of them we didn't finish, two of the smaller ones;

there may have been more; in fact they were scattered

all over, little prospect dumps. Quite a lot of dumps

—there were two pretty fail' sized, and those two we

sluiced up. There were a couple of the dumps that

fell back into the shafts somewhat, but we never sluiced

them. We sluiced the dumps but didn't pretend to

go down very deep for that kind of dirt. Perhaps ten

per cent of the dumps was caved back in that way, it

is pretty hard to say what proportion of the dumps

caved back. I sampled and panned this dirt as care-

ful as I am capable of; I don't think it went over half

a cent to the pan by the result we got generally; of

course, we might find a better pan here and there; if

I didn't think it would have gone more than it did, I

wouldn't have sluiced it at all; but we were really ob-

liged to suice it in order to do the work. I expect it

would pay the wages of the men shoveling in, but not

all the expenses connected with it. It would pay the

wages of the men and their board. We paid the men

five dollars. I had to feed the men; we did our own

cooking; it just about paid the wages; if anything else

was connected with it—well, as it was we had to fur-

nish gasoline and the likes of that; but if we had snow
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water we could pay the men's wages all right, but there

would be very little left though. I sampled all of the

dumps before we started to sluice. With reference to

those we didn't sluice up, I couldn't find any difference

in any, of course, you might find a better pan here and

there, and you would go back for another good pan,

and 3^ou couldn't get it; in fact, I didn't see much differ-

ence in tlie dumps, they averaged very much alike."

On cross-examination, the witness testified as follows:

"I am now working on the Grant Claim, and have

been on other parts of it since that time. I was told

by Mr. Bard that some other people worked there, and

I was told that their lease expired, and before ever

I had anj'thing to do with it, I told him I wouldn't touch

it, unless I had the privilege of taking them out of the

way, because they laid opposite the main ditch we de-

pended on for our water. I knew the other parties, the

lessees, took out those dumps. I did not inquire who

they were or what disposition they expected to make

of the dumps, because the company, or the agent of

the company, guaranteed that there would be no

trouble about the dumps. We got the lease on the

claim and had to pay a royalty to the company or its

agents. That is the lease we worked under. W^e are

not now working under that lease; it has been some-

what changed and put in different hands. We are still

working under a lease on that ground from that day
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until this. There were three cleanups of those dumps

in question; I should say that was all the cleanups

that was made, although I was not there every minute.

That is all that was made that I know of. I mean this

jury to understand that we used three men working

there for over a week and cleaned up less than |20O.

As I said before, the dumps that were not sluiced up

were so small and insignificant, I guess they are there

yet. There are some dumps there yet that were left

from that time, but they are very small dumps. Mr.

Warsing might have advised me who those dumps be-

longed to and the condition of them; I spoke to some

parties that proved to be laymen there; they told me

they had taken it out and told me about what to ex-

pect. They never told me not to interfere or anything

else; I couldn't tell which it was; it may have been

Mr. Warsing, as far as that is concerned. The money

that we took out went to pay the expenses; it was a

little shy, and I know I had to put up a little divy.

The Pacific Ooal and Transportation Company received

one-fourth of it. I know that to be a fact, because I

paid it; the agent of the transportation company got it.

I might have been absent one day during the sluicing

of those dumps, but I might have been there every day.

I was there when the three cleanups were made, and

I believe I might have been absent at the last one, be-

cause it was very insignificant. I don't think I saw

the last cleanup made; it was so small I didn't bother

myself about it."
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W. A. HOPKINSI, a witness called on behalf of the

defendants, being duly sworn, testified as follows:

"I was living here in the summer of 1903; I know

where this Grant Placer Claim is. I cleaned up those

dumps on that claim in the summer of 190&; I had

charge of the sluicing operations; I was there all the

time. We cleaned up altogether something less than

1*200, I just forgot. I cleaned them up myself per-

sonally. Less than $200 was sluiced up out of this

ground. I did not sluice up all the dumps; I think there

were five full dumps and part of another that we

went through, and we sluiced as much as we could

sluice of them without getting down and taking it out

of the shaft. I should judge, about one-tenth caved in.

I sampled and panned the ground carefully; it panned

ver^ poor; a few colors was about all we got; once in

a while a little better. It is pretty hard to estimate

how much to the pan went from the sluicing; of course,

two of these cleanups were made out of these dumps,

and the last one was made out of a cut, which had

nothing to do with the dumps, and had something, the

last, about |8. The first two clean-ups were the dumps.

We were sluicing there, I guess, a couple of weeks; of

course, we were making a dam and preparing—I think

about a week actual work. T!he total amount of those

last, about |8. The first two cleanups were the dumps,

we didn't sluice at all; they were very small; one had

been partly sluiced. I should judge from what we could

get, it was about one-sixth perhaps of what we

sluiced. One-sixth of what we sluiced we left there.
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Those dumps are out there yet; caved in some. There

was not very much of a hole; of course, they didn't cave

in much more. I observed them lately; they are there

yet. I sampled and panned those dumps I left; they

were hardly good enough to bother with. Didn't think

it would pay to sluice them up, and they were not in

the road where we were going to work."

On cross-examination the witness testified as follows:

(By Mr. FBAWLBY.)

"I am still working on that ground and continue to

extract the dirt at the same level only higher up. We
started about two months ago to run a tunnel, from

over where their works were up the hill ; we got a tunnel

now about 200 feet there through solid rock. At the

time I went to sluice up those dumps, I didn't know who

owned them or who extracted them. I was not ac-

quainted with Frank: Warsing. I believe he told me

who had taken out the dumps. We had the lay before

sluicing the dirt. We followed up our lay after sluic-

ing that character of dirt, and had men working there

ever since extracing dirt on the same ground. We are

not yet taking out a dump on the same ground. I took

out a dump last winter myself; I turned my interest

over to same other parties; I went out. They continued

it. I resumed my interest in it in the spring."

Thereupon the defendants offered in evidence the

judgment-roll in the case of "Jafet Lindeberg, Erick O.

Lindblom and John Brynteson, Copartners Doing Busi-
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ness Under the Firm Name and Sttyle of theMoonlight

Springs Water Company, Plaintiffs, vs. George Dover-

spike, George Crawford, Fred Williams, John Doe,

Kichard Roe and Peter Ooe, Defendants," consisting of

the complaint, answer, repl}"" and judgment, also the

writ of error in said case, citation and admission of ser-

vice thereon, assignment of errors, petition for writ of

error, bond, and the admissions of service thereon, to

which offer plaintiffs' counsel objected on the ground

that said evidence offered was irrelevant, incompetent

and immaterial, and did not tend to stay proceedings in

this case, which objection was sustained by the Court

and defendants duly excepted. Said judgment-roll and

other papers so offered in evidence and excluded were

as follows:



vs. C. T. Houard et ah 69

In the United States District Court for the District of

Alaska, Second Division.

JAFET LIXDEBERO, ERICK O.

LINDBLOM and JOHX BRYXTEr
SON, Copartners Doing Business.

Under the Firm Name and Style of

"THE MOONLIGHT SPRINGS WA-
TER COMPANY,"

Plaintiffs,

vs.

GEORGE DOVERSPIKE, GEORGEj
CRAWFORD, FRED WILLIAMS,
JOHN DOE, RICHARD ROE and

PETER COE,

Defendants.

Complaint.

Come now the plaintiffs in the above-entitled action

and for cause of action against the above-named de-

fendants, allege:

I.

That the true names of the defendants, John Doe,

Richard Roe and Peter Coe are unknown to the plain-

tiffs, and that they are therefore designated by the

fictitious names of John Doe, Richard Roe and Peter

Coe, and pray that when their true names are ascer-

tained, this complaint and all proceedings herein may

be amended accordingly.
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2.

That plaintiffs are and were at all times herein men-

tioned copartners engaged and doing business under the

firm name and style of "The Moonlight Springs Water

Company."

3.

That the city of Nome was at all times since the

month of April, lO'Ol, a city or town duly incorporated

as municipal corporation under the act of Congress, en-

titled, "An act making further provision for a civil gov-

ernment for Alaska, and for other purposes," approved

June 6th, 1900; that said city of Nome was, prior to said

April, 1901, and since June, 1899, has been a permanent

town and settlement of a population of upwards of two

thousand inhabitants. That said town or city of Nome

ever since the year 1899 has been and now is a town or

city of upwards of two thousand permanent inhabitants.

4.

That the gTantors and predecessors in interest of

these plaintiffs in the years 1899 and 1900 located and

appropriated and diverted for domestic and culinary

and other uses the waters of certain springs of pure

water known as "Moonlight Springs" situated about

four miles northwest from the said town or city of

Nome. That during the year 1900, the grantors and

predecessors in interest of plaintiffs, at an expense of

upwards of |20,000, built and constructed from said

springs to the city of Nome a pipe-line more than ten

inches in diameter, and more than four miles ling for
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conducting said water to said town or city of Nome, the

plaintiffs and their grantors and predecessors in inter-

est have since the year 19'00> furnished to said town or

city of Nome and its inhabitants, through said pipe line

and from said springs pure spring water for domestic,

culinary and other purposes useful. That said water

so furnished by plaintiffs is and was at all said times

the only water supply of said city of Nome and its in-

habitants. That said Moonlight Sfprings are situated

at the foot of Anvil Mountain, and the locality of said

springs are and have been since the year 1900 well

known to the defendants and all other persons from the

construction thereto of plaintiffs' pipe-line; that plain-

tiffs, their grantors and predecessors in interest, are the

original, and prior, and only appropriators of the waters

of said springs; and ever since the year 1900 have div-

erted and appropriated the waters thereof to the uses

and purposes aforesaid.

5.

That said Moonlight Springs are formed by waters issu-

ing from the earth at the southern base of Anvil Moun-

tain and flow from well-defined subterranean channels

and sources forming a creek or watercourse known as

Moonlight creek. That the plaintiffs and their grantors

and predecessors in interest have, since the year 1900,

diverted and appropriated the waters of said Moonlight

Springs by building an artificial dam at the head of said

Moonlight Creek immediately below where the waters

of said springs naturally collect and form the channel of
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said Moonlight Creek, and by there diverting said water

into said pipe-line and conveying the same to said town

or city of Nome. That said water so diverted and ap-

propriated by plaintiffs and their grantors and pre-

decessors in interest is now being actually conveyed

from said Moonlight Springs and Moonlight Creek

through said pipe-line of plaintiffs to said town or city of

Nome, and there used by the said town or city of Nome,

and its inhabitants, for domestic and culinary purposes.

That by the sale of said water so appropriated and di-

verted by plaintiffs to the said town or city of Nome

and its inhabitants the said plaintiffs derive a revenue

and profit of over four thousand dollars yearly.

6.

That the amount of water so appropriated and di-

verted by the plaintiffs and their grantors and prede-

cessors in interest from said Moonlight Springs and

Moonlight Creek exceeds 400 cubic feet per minute, and

the diversion and appropriation thereof by plaintiffs in

manner and for the uses aforesaid has been since the

year 1900 uninterrupted and continuous so far as the

climatic conditions will permit.

7.

That the plaintiffs are now the owners of said pipe-

line and said springs and the waters thereof, and they

and their grantors and predecessors in interest are the

original and prior and only locators and appropriators

thereof; that the ownership of said plaintiffs in and to

said waters extends to all the waters of said Moonlight
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Springs and Moonlight Creek to the full capacity of

their said pipe-line, and the appropriation and diversion

of the same was originally made, and ever since has

been made, with the knowledge and permission of the

owners of the ground upon which said springs are situ-

ated; that at all times during the year 1900 the lands

and premises upon which said springs are situated were

owned and possessed by one Robert Lyng as an unpat-

ented placer mining claim, and the said Robert Lyng

did then and there consent to the diversion and appro-

priation by plaintiffs and their grantors and predecessors

in interest of the waters of said Moonlight Springs and

Moonligh/ Creek in the manner and form and to the ex-

tent and'for the uses and purposes hereinbefore alleged,

and did by his certain deed and conveyance in writing

convey to plaintiffs' grantors and predecessors in inter-

est all the waters of said Moonlight Springs and Moon-

light Creek, and the right to divert and appropriate

the same and to build on his said placer claim all the

necessary dams and to maintain thereon said pipe-line,

and all other necessary works or structures to divert and

appropriate said waters for the uses and purposes afore-

said. That said dam of plaintiffs is actually constructed

on said placer mining claim, and the said waters of said

Moonlight Springs and Moonlight Creek are, and were

at all times, actually diverted and appropriated by plain-

tiffs and their grantors and predecessors in interest

wholly within the boundaries of said placer mining

claim.
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8.

That the defendants and their agents, servants and

employees have been for several days last past, and

now are, actually engaged in mining and sluicing large

quantities of dirt and gravel near to said Moonlight

Springs and upon ground adjacent and higher in eleva-

tion, and have during said time, and are now, discharg-

ing and causing to flow upon and into said Moonlight

Springs and Moonlight Creek above plaintiffs' said dam

large quantities of mud, dirt, tailings and impure and

muddy water and debris, and have thereby rendered the

waters of said springs and said creek muddy, impure

and entirely unfit for domestic or culinary purposes.

That said wrongful acts of defendants have continued

up to the present date, and the defendants refuse to

desist therefrom, and have threatened to and will, unless

restrained and enjoined therefrom, continue the commis-

sion of said wrongful acts aforesaid. That the waters

of said Moonlight Springs and Moonlight Creek at the

point where the same are diverted by plaintiffs as here-

inbefore alleged are by the aforesaid wrongful acts of

defendants rendered so muddy and impure as to be en-

tirely unfit for domestic use, and the use of the same

for domestic purposes is and will be dangerous to the

health of all persons using or drink the same,

9.

That the water from said Moonlight Spring and said

Moonlight Oreek is in its natural state pure and clear

and peculiarly adapted for domestic and culinary pur-
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poses, and its use therefor is an absolute necessity for

said city of Nome and its inhabitants. That said city

and its inhabitants have no other supply whatever of

water fit for domestic or culinary purposes, and the

stoppage or pollution of the said supply of water from

said Moonlight Springs and Moonlight Cteek is danger-

ous to the health of the inhabitants of said town or city

and causes irreparable injury, damage and inconveni-

ence to said city and its inhabitants.

10.

That the said wrongful acts of the defendants will, of

continued, force the plaintiffs to discontinue the diver-

sion and appropriation of said water through said pipe-

line to said town or city of Nome, and to discontinue

supplying said water to said town or city and its in-

habitants and plaintiffs will thereby be damaged in ex-

cess of the sum of |10,0€0. That plaintiffs have, by the

said wrongful acts of said defendants, already been

damaged in excess of the sum of one thousand dollars.

11.

That the wrongful acts of said defendants hereinbe-

fore alleged are and will continue to be a public nuis-

ance and a private nuisance.

12.

That plaintiffs have for the prevention of said contin-

ued wrongful acts of defendants no adequate or any
remedy at law, and are in the premises entirely remedi-
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less except by an injunction to issue out of this Honora-

ble Court.

Wherefore, the plaintiffs pray that an injunction is-

sue herein restraining" and enjoining the defendants and

their agents, servants and employees from discharging

or causing to flow upon or into Moonlight Springs or

Moonlight Creek above the impounding dam of plain-

tiffs any mud, dirt, tailings, impure or muddy water or

debris, and enjoining and restraining the defendants,

their agents, servants and employees from in any man-

ner muddying or polluting the waters of said Moonlight

Springs or Moonlight Creek above the said dam of plain-

tiffs, and that upon the final hearing said injunction be

made permanent. Plaintiffs also pray for all other re-

lief to which they may be in equity entitled including

costs.

IRA D. ORTON,

Attorney for Plaintiffs.

United States of America,^

District of Alaska, J

Ira D. Orton, being first duly sworn, deposes and

says : That he is the attorney in fact for the above-named

plaintiffs; that he makes this verification on behalf of

plaintiffs for the reason that plaintiffs are not within the

District of Alaska; that he has read the foregoing com-

plaint, knows the contents thereof, and the same is true

as he verily believes.

IBA D. ORTON.



vs. C. T. Howard et al. 77

Subscribed and sworn to before me this 18th day of

May, 1903.

[Notarial Seal] JASi. W. BELL,

Notary Public in and for the District of Alaska, at

Nome.

[Endorsed] : 921. United States District Court, Dis-

trict of Alaska, Second Division. Jafet Lindeberg et al.,

Plaintiffs, vs. George Doverspike et al., Defendants.

Complaint. Filed in Office of the Clerk of the United

States District Court, Alaska, Second Division, at

Nome, Alaska. May 18, 1903. Geo. V. Borchsenius,

Clerk. By H. A. Haagensen, Deputy Clerk. Ira D.

Orton, Attorney for Plaintiff.
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In the United States District Court for the District of

Alaska, Second Division.

JAFET LINDEBERG, ERICK O.
^

LINDBLOM and JOHN BRYNTE-

SON, Copartners Doing' Business Un-

der the Firm Name and Style of

"THE MOONLIGHT SPRINGS
WATER COMPANY,"

Plaintiffs,

vs.

GEORGE DOYERSPIKE, GEORGE
CRAWFORD, FRED W^ILLIAMS,

JOHN DOE, RICHARD ROE and

PETER COE,

Defendants.

Answer.

Come now the defendants, Frank Doverspike, whose

name appears in plaintiffs' complaint as George Dover-

spike, C. T. Howard, sued under a ficitious name, George

Crawford and Fred Williams, defendants in the a'bove-

entitled action, and for answer and defense to plain-

tiffs' complaint admit, deny and allege as follows:

Admit paragraphs 1, 2 and 3 of plaintiffs' complaint.

II.

Answering paragraph 4, the defendants deny that

the grantors or predecessors in interest of the plaintiffs
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in the years 1899 and 1900 located or appropriated or

diverted for domestic or culinary or other uses the

waters of certain springs of pure water known as Moon-

light Springs, situated about four miles northwest of

the town or the city of Nome, except as hereinafter al-

leged in defendants' affirmative answer. And deny

that during the year 1900 the grantors or predecessors

in interest of the plaintiffs, at an expense of upwards of

$20,000.00, built or constructed from said springs to the

city of Nome a pipe-line more than ten inches in diame-

ter and more than four miles long for conducting said

water to said town or city of Nome, and deny that plain-

tiffs or their grantors or predecessors in interest have

since the year 1900 furnished to said town or city of

Nome or its inhabitants, through said pipe-line or other-

wise, or from said springs, pure spring water for do-

mestic or culinary or other purposes useful, save and ex-

cept as set forth in defendants' further and separate

answer. Deny that said water so furnished by plain-

tiffs is or was at all the said times the only water sup-

ply of said city of Nome or its inhabitants. Admit that

said Moonlight Springs are situated at the foot of Anvil

Mountain, but deny that the locality of said springs are,

or have been since the year 1900, well known to the de-

fendants or all other persons from the construction

thereto of plaintiffs' pipe-line, and the defendants deny

that plaintiffs' said pipe-line is built or constructed to

said springs or any of them; that as to whether or not

the plaintiffs or their gTantors or predecessors in inter-

est are the original or prior or only appropriators of
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the waters of said springs, or ever since the year 190O

have diverted or appropriated the waters thereof to the

uses or purposes aforesaid, defendants have not suffi-

cient knowledge or information to form a belief, and

therefore deny the same.

III.

Answering paragraph 5 of plaintiffs' complaint, de-

fendants allege: That as to whether or not said Moon-

light Springs are formed by water issuing from the

earth at the southern base of Anvil Mountain and flow

from well-defined subterranean channels or sources

forming a creek or watercourse known as Moonlight

Oreek, defendants have not sufBcient knowledge or in-

formation to form a belief, and therefore deny the same.

Deny that the plaintiffs or their grantors or predeces-

sors in interest have since the year 1900 diverted or ap-

propriated the waters of said Moonlight Creek or Moon-

light Springs by building an artificial dam at the head

of said Moonlight Creek immediately below w'here the

waters of said springs naturally collect or form the

channel of said Moonlight Creek, or by there diverting

said water into said pipe-line or conveying the same

to said town or city of Nome, except as alleged in de-

fendants' further and separate answer and defense.

Deny that said water so diverted or appropriated by

the plaintiffs or their grantors or predecessors in inter-

est is now being actually conveyed from said Moonlight

Springs or Moonlight Creek through said pipe-line of

the plaintiffs to said tovrn or city of Xome, or there
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used by the said town or city of Nome or its inhabitants

for domestic or culinary purposes, except as alleged in

defendants' further and separate defense. That as to

whether or not by the sale of said or any water so ap-

propriated or diverted by plaintiffs to the said town or

city or its inhabitants the said plaintiffs derive a reve-

nue or profit of over four thousand dollars yearly, de-

fendants have not sufficient knowledge or information

to form a belief and therefore deny the same.

IV.

That as to the matters alleged in paragraphs 6 and

7 of plaintiffs' complaint, defendants have not sufficient

knowledge or information to form a belief, and there-

fore deny the same.

V.

Answering paragraph 8 of plaintiffs' complaint, de-

fendants admit that the defendants and their agents, ser-

vants and employees were for several days prior to the

filing of plaintiffs' complaint sluicing large quantities

of dirt and gravel near to said Moonlight Springs and

upon ground adjacent and higher in elevation, but deny

that during said time defendants were, or are now,

or at any time were, discharging or causing to flow

upon or into said Moonlight Springs or Moonlight

Creek above plaintiffs' said dam large quantities of

mud or dirt or tailings, or impure or muddy water or

or debris, or have thereby rendered the wates of said

creek muddy or impure or entirely unfit for do-

mestic or culinary purposes. Deny that said alleged
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wrongful or other acts of the defendants have continued

up to the present time, or that the defendants refused,

to desist therefrom, or have threatened to or will, un-

less restrained or enjoined therefrom, continue the com-

mission of said alleged wrongful acts aforesaid, save

and except as set forth in defendants' further and sepa-

rate defense. Deny that the waters of Moonlight

Springs or Moonlight Creek at the point where the same

are diverted by the plaintiffs as hereinbefore alleged

are by the aforesaid alleged wrongful acts of defend-

ants endered so muddy or impure as to be entirely un-

fit for domestic use, or the use of the same for domestic

purposes is or will be dangerous to the health of all or

any persons using or drinking the same, and defend-

ants deny that any of their acts in mining, washing and

sluicing upon the ground near and adjacent to Moon-

light Creek and Moonlight Spring's has been or is wrong-

ful.

VI.

Answering paragraph 9 of plaintiffs' complaint, de-

fendants admit that the water from Moonlight Springs

and Moonlight Creek is in its natural state pure and

clear, and peculiarly adapted for domestic and culinary

purposes, but deny that its use therefor is an absolute

necessity for said city of Nome or its inhabitants. Deny

that the city of Nome and its inhabitants have no other

supply whatever of water fit for domestic or culinary

purposes or that the stoppage or pollution of the said

supply of water from said Moonlight Springs or Moon-

light Creek is dangerous to the health of the inhabitants
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of said town or city of Nome, or causes irreparable in-

jury or damage or inconvenience to said city or its in-

habitants.

VII.

Defendants deny paragi'aph 10 of plaintiffs' com-

plaint, and each and every portion, part and allegation

thereof.

VIII.

Defendants deny paragraphs 11 and 12 of plaintiffs'

complaint, and each and every part and portion thereof.

And for a further and separate affirmative defense to

plaintiffs' complaint defendants allege:

I.

That t^e Grant Placer Mining Claim, upon which the

defendants were mining and sluicing at the date of the

filing of the complaint in this action, was located as a

placer mining claim on the 9th day of January, 1899, by

one Grant, and the same has been ever since

said date a valid and subsisting location of the ground

contained within the exterior boundaries thereof. That

the boundaries of said claim were at said date marked

upon the surface of the ground by permanent stakes

and monuments, and have ever since said time been so

marked, so that they could and can be readily traced.

II.

That the defendants' lessors and their grantors and
predecessors in interest are now, and have been ever

since said 9th day of January, 1899, the owners of said

Grant Placer Mining Claim.
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III.

That the said Grant Placer Mining Claim adjoins the

Moonlight Placer Mining Claim, upon which the said

Moonlight Springs are situated, and is upon ground

higher in elevation than the said Moonlight Claim or

the said springs.

IV.

That location of the Crant Placer Mining Claim, un-

der which the defendants claim the right to work, mine

and operate the same, was located long prior to any

appropriaation of the waters of Moonlight Springs or

Moonlight Creek for the purposes set forth in plaintiffs'

complaint, either by the plaintiffs or their grantors and

predecessors in interest.

V.

That the plaintiffs, during the year lO-OO, constructed

their said pipe-line from the town or city of Nome to a

point about 300 feet below the said Moonlight Springs,

and at said latter point constructed a mud dam about

30O feet long in a low, flat, marshy place; and that

said dam, so constructed, operated and maintained by

plaintiffs, receives the waters from Moonlight Springs,

Moonlight Creek, and also all the surface water from

the Grant Placer Mining Claim above described, and all

of the surface and seepage water from a large scope of

ground around the southerly slope of Anvil Mountain,

and all of said surface water flows down the natural

water-shed of Anvil Mountain into plaintiffs' said dam.
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and commingles with and pollutes and contaminates the

waters of Moonlight Springs and Moonlight Creek.

VI.

That the plaintiffs can, by extending their said pipe-

line for a distance of about 200. feet, secure an ample

supply of good, pure spring water, uncontaminated by

any surface water, sufficient to fill their said pipe-line,

and to supply the inhabitants and city of Nome, and for

all other purposes for wliich the plaintiffs have appro-

priated said water. And that the plaintiffs can, by dig-

ging wing ditches on either side of their receiving reser-

voir as it is now constructed, operated and maintained,

prevent the waters from the Grant Placer Mining Claim

and the other surface water from the watershed of An-

vil Mountain from flowing into their said dam and con-

taminating and polluting the waters of Moonlight

Springs, and that said pipe-line can be so extended or

said wing ditches so constructed as aforesaid at an ex-

pense not exceeding |300.0O.

VII.

That the mining claim upon which the defendants

were working and sluicing at the date of the filing of

plaintiffs' complaint is so situated on ground higher in

elevation than the said dam of plaintiffs, that it is im-

possible for them to work and mine said ground or to

wash out the gold contained in the dump therein, with-

out permitting the muddy water, after using the same,

to flow down its natural course into the dam of the

plaintiffs, thereby mingling with the waters in said dam
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and discoloring the same. That the plaintiffs can, as

set forth in paragraph 6 of defendants' further and sep-

arate defense, prevent the said water, discolored by de-

fendants' use of the same, from flowing into the dam of

the plaintiffs or interfering with their water right or

their appropriation of the waters of Moonlight Springs

or Moonlight Creek. That said water used by the de-

fendants was and is surface water, caused from the

melting of snow on the slope of Anvil Mountain, and

that the same is not fit for domestic or culinary pur-

poses, whether used hj the defendants for mining pur-

poses or not.

VIII.

That the defendants were, at the time they were re-

strained and enjoined by virtue of the preliminary re-

straining order in this action, working and sluicing out

their dump of pay-dirt and gTavel on said Grant Placer

Mining Claim, in the usual and ordinary methods of

mining.

IX.

That defendants' right to work said mining claim by

virtue of the location and appropriation of the same by

the lessors under whom they claim, and their gTantors

and predecessors in interest, is long prior in time and

right to any appropriation of the waters of Moonlight

Springs or Moonlight Creek by the plaintiffs or their

gi'antors and predecessors in interest, and by reason

thereof, and by reason of the manner in which the dam

or receiving reservoir has been conducted, operated and

maintained by the plaintiffs, plaintiffs are estopped from
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claiming or asserting that they have been or are dam-

aged or injured by the working and operating of said

mining claim by the defendants..

Wherefore, defendants pray that they may go hence

dismissed with their costs and disbursements.

PAOKWOOD & GRIMM,

Defendants' Attorneys.

United States of America,
^

I
SB.

District of Alaska. }
I, O. T. Howard, being fij'st duly sworn, depose and

say: I am one of the defendants in the above-entitled ac-

tion; that I know the contents of the foregoing answer,

and the same is true as I verily believe.

0. T. HOWARD.

Subscribed and sworn to before me this 18th day of

June, 190a.

[Notarial Seal] E. GRIMM,

Notary Public, District of Alaska.

United States of America,"^
Lss.

District of Alaska. J

Due and legal service of the within answer is hereby

acknowledged this 19th day of June, 1903.

IRA D. ORTON.

By JAS. W. BELL,

Attorney for Plaintiffs.

[Endorsed]: No. 921. In the United States District

Court for the District of Alaska, Second Division.
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Jafet Lindeberg et al., Plaintiffs, vs. George Doverspike

et al., Defendants. Answer. Filed in the office of the

Clerk of the TTnited States District Court, Alaska, Sec-

ond Division, at Nome, Alaska. June 19, 1903. Geo.

V. Borchsenius, Clerk. By H. A. Haagensen. Pack-

wood & Grimm, Defendants' Attorneys.

In the United States District Court for the District of

Alaska, Second Division.

JAFET LINDEBERG et al.,

Plaintiffs,

vs.

GEORGE DOVERSPIKE et al.,

Defendants.

Reply.

Comes now the plaintiffs in the above-entitled action

and for reply to the further separate and affirmative

defense to plaintiffs' complaint set forth in defendants'

answer allege and deny as follows:

I.

Deny that they, or any of them, have any knowledge

or inforiyiation sufficient to form a belief as to the alle-

gations of paragraphs I and II of separate and affirma-

tive defense, and therefore deny each and every allega-

tion of each of said paragraphs.

n.

And upon like ground plaintiffs deny all of the alle-

gations of paragraph III of said separate and affirma-

tive defense, except the allegation that the alleged
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Grant Placer Mining Claim is upon ground higher in

elevation than said Moonlight Springs.

III.

Deny all the allegations of paragraph IV of said sep-

arate and aflfirmative defense.

IV.

Answering paragraphs V and VI of said separate

answer and defense, the said plaintiffs deny that their

said pipe-line is constructed only to a point about three

hundred feet below said Moonlight Springs, but on the

contrary allege that said dam is constructed immedi-

ately below the point where said Moonlight Springs

collect together to form Moonlight Creek; deny that the

dam of plaintiffs is constructed from mud, and that the

same is built in a low or marshy place. Plaintiffs admit

that said dam, so constructed, operated and maintained

by plaintiffs, receives the waters from Moonlight Springs

and Moonlight Creek, but deny that the same receives

all the surface and seepage water from the Grant Placer

Mining Claim. Plaintiffs allege that from unavoidable

natural causes some surface and seepage water from

the southern slope of Anvil Mountin does flow into

Moonlight Creek and thence into the reservoir made by

plaintiff's dam, but plaintiffs deny that any of the sur-

face or seepage water which naturally flows into said

reservoir is in its natural state impure, discolored or

unwholesome or that the same pollutes or contamin-
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ates the waters of Moonlight Creek or Moonlight

Springs.

V.

Plaintiffs deny each and every allegation of paragraph

VI of said separate and afflmative defense.

VI.

Plaintiffs deny each and every allegation of paragraph

VII of said separaate and affirmative defense except the

allegation that the "said water used by defendants was

and is surface water, caused from the melting of the

snow on the slope of Anvil Mountain," but deny that

the same is not fit for domestic or culinary purposes.

VII.

Deny each and every allegation of paragraph IX of

said separate and affirmative defense.

IX.

Further replying to said separate and affirmative de-

fense, plaintiffs allege that their said reservoir is con-

structed at the only possible point on said Moonlight

Creek where the waters of said springs can be collected

at one point; that its dam is properly constructed and

only of sufficient length and height to impound the

waters of said creek and springs. That the defendants

can, at small cost, by constructing ditches, flumes and

sluice-boxes of sufficient length, convey their muddy,

discolored and polluted water, tailings and debris to a

point where the same will flow away from plaintiffs'

dam. IRA D. ORTON,

Attorney for Plaintiffs.
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United States of America, "^

District of Alaska. J

Ira D. Orton, being first duly sworn, deposes and

says: That he is the attorney for the plaintiffs in the

above-entitled action; that he has read the foregoing re-

ply and knows the contents thereof and believes the

same to be true, and the reason why this affidavit is

made by affiant, instead of by one of the plaintiffs per-

sonally, is because the plaintiffs are all absent from the

District of Alaska, and for that reason unable to make

the same.

IRA D'. ORTON.

Subscribed and sworn to before me this 12th day of

January, 1904.

[Notarial Seal] VIOLA C. ORTON,

Notary Public, District of Alaska.

[Endorsed]: 921. In the District C5ourt, District of

Alaska, Second Division. Jafet Lindeberg et al., Plain-

tiffs, vs. George Doverspike et aL, Defendants. Reply.

Piled in the Office of the Clerk of the United States Dis-

trict Court, Alaska, Second Division, at Nome, Alaska,

Jan. 18, 1904. Geo. V. Borchsenius, Clerk. By G. J.

Lomen, Deputy Clerk.
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In the United ^States District Court for the District of

Alaska^ Second Divim&n.

JAFET LINDEBERG, ERIC O. LIND-"^

BLOM and JOHN BRYNTESON, Co-

partners Doing Business Under the

Firm Name and Style of "THE

MOONLIGHT SPRINGS WATER
COMPANY."

Plaintiffs,

vs.

GEORGE DOVERSPIKE, GEORGE
CRAWFORD, FRED WILLIAMS,

JOHN DOE, RICHARD ROE, and

PETER COE,

Defendants. J

' Decree.

On this day this cause came on to be heard upon the

motion of the defendants, C. T. Howard, George Dover-

spike, George Crawford and Fred Williams for a

decree herein, according to the opinion of the Court, on

file and of record in this cause, the plaintiffs appearing

by Ira D. Orton, their attorney, and the defendants ap-

pearing by William H. Packwood, their attorney, and

the Court having, on the 23d day of February, 1904,

made and filed his opinion in writing herein, which said

opinion fully sets forth the facts and conclusions of law

upon which the same is based, and the Court having
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heard the testimony in said cause, and the argument of

counsel for the respective parties, and being at this

time fully advised in the premises, it is hereby consid-

ered, ordered, adjudged and decreed, that the plaintiffs

are not entitled to an injunction herein restraining and

enjoining the defendants, or either of them, from work-

ing, mining and sluicing upon that certain placer min-

ing claim known as the Grant Placer Mining Claim,

situated above and adjoining the Moonlight Placer Min-

ing Claim, in the Cape Nome Mining and Recording Dis-

trict in the District of Alaska, and which said claim is

situated above the Moonlight Springs and water right

of the plaintiffs.

It is therefore considered, ordered, adjudged and de-

creed that the plaintiffs' application for an injunction

in this cause be, and the same is, hereby denied and the

cause dismissed, and it is further considered, ordered

and adjudged that defendants have judgment against

the plaintiffs for their costs and disbursements herein

taxed at f ,
and that execution issue therefor.

It is further considered, ordered and adjudged that

this decree be entered nunc pro tunc as of the date of

the filing and entry of said opinion and findings, to wit,

the 23d day of February, 1904.

ALFRED S,. MOORE,

United States District Judge.

[Endorsed] : No. 921. In the United States District

Court for the District of Alaska, Second Division. Jafet

Lindeberg et al. vs. Geo. V. Doverspike et al. Decree.
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Filed in the Office of the United States District Court,

Alaska, Second Division, at Nome, Alaska. June 22,

1904. Geo. V. Borchsenius, Clerk. By Jno. H. Dunn,

Deputy Clerk. Vol. II, Orders and Judgments, page

105.

In the United States District Couti for the District of

Alaska, Second Division.

JAFET LIXDEBERG, ERIK O. LIND- )

BLOM and JOHN BRYNTESON, Co-

partners Doing Business Under the

Firm Name and Style of '-THE

MOONLIGHT SPRINGS WATER
COMPANY,"

Appellants,

vs.

GEORGE DOVERSPIKE, GEORGE
CRAWFORD, FRED WILLIAMS,

JOHN DOE, RICHARD ROE and

PETER COE,
Appellees..

Assignment of Errors.

Come now the plaintiffs in the aboYe-entitled action,

and assign the following errors as having been com-

mitted by the above-entitled court in the above-entitled

action, upon which plaintiffs intend to rely upon its ap-

peal to the United States Circuit Court of Appeals in

said action:
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1. In dismissing the said suit and entering the final

decree therein in favor of the said defendants for their

costs agains plaintiffs.

2. In not making, rendering and entering a decree in

favor of the said plaintiffs and against the defendants,

granting a permanent injunction against defendants, a^

prayed for in the complaint of plaintiffs,

3. In making, rendering and entering a final decree in

the said action without filing a written decision stating

the facts found and the conclusions of law separately.

4. In failing to file a decision in writing in the said

action stating the facts found and the conclusions of law.

In order that tiie foregoing assignment of errors may

be and appear of record, the plaintiffs and appellants

present the same to the Court, and pray that such dis-

position be made thereof as in accordance with law and

the statute of the United States in such cases made and

provided, and plaintiffs and appellants pray a reversal

of the decretal order and decree of dismissal made and

entered by said court.

IRA D. ORTON,

Attorney for Plaintiffs.

[Endorsed]: Original. No. 921. In the United

States District Court for the District of Alaska, Second

Division. Jafet Lindeberg et al., etc.. Plaintiffs, vs.

George Doverspike et al.. Defendants. Assignment of

Errors. Filed in the Office of the Clerk of the United

States District Court, Alaska, Second Division, at Nome,
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Alaska. Nov. 12, 1904. Geo. V. Borchsenius, Clerk.

By Jno. H. Dunn, Deputy Olerk. Ira D. Orton, Attorney

for Plaintiffs.

/// the United States District Court for the District of

Aldska, Second Division.

JAFET LINDEBERG, ERIK O. LIND-\^

BLOM and JOHN BRYNTESON, Co-

partners Doing Business Under the

Firm Name and Style of "THE
MOONLIGHT S'PRINGS WATER
COMPANY,"

Appellants,

TS.

GEORGE DOVERSPIKE, GEORGE
CRAWFORD, FRED WILLIAMvS,

JOHN DOE, RICHARD ROE and

PETER COE,

Appellees.
/

Petition for Order Allowing Appeal and Order Allowing Same.

The plaintiffs in the above-entitled action, feeling"

themselves aggrieved by the decree given and entered

herein, and having filed herein their assignmnt of errors,

hereby appeal from the said decree to the United States

Circuit Court of Appeals for the Ninth Circuit, and

pray that this appeal be allowed and that an order be

made fixing the amount of security to be given by plain-

tiffs on said appeal.

Dated Nome, Alaska, November 12, 1904.

IRA D. ORTON,

Attorney for Appellants.
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Now on this 12tli clay of November, 1904, the appeal

above prayed for is allowed, and it is ordered that plain-

tiffs' bond for costs on said appeal be fixed at two hun-

dred and fifty dollars.

Done in open court this 12th day of November, 1904.

ALFRED S. MOORE,

Judge of the United States District Court, District of

Alaska, Second Division.

[Endorsed] : Original. No. 921. In the United

States District Court for the District of Alaska, Second

Division. Jafet Lindeberg- et al., etc., Plaintiffs, vs.

George Doverspike et al., Defendants. Petition for

Order Allowing Appeal and Order Allowing Same.

Filed in the Office of the Clerk of the United States Dis-

trict Court, Alaska, Second Division, at Nome, Alaska.

Nov. 12, 1904. Geo. Y. Borchsenius, Clerk. By Jno.

H. Dunn, Deputy Clerk. Vol. 2, Orders and Judgments,

page 583. Ira D. Orton, Attorney for Plaintiffs.
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In tJw United States District Court for the District of

Alaska, Second Division.

JAFET LIXDEBERG, ERIK O. LIND-

BLOM and JOHN BRYNTESON, Co-

partners Doinor Business Under the

Firm Name and Style of 'THE
MOONLIGHT SPRINGS WATER
COMPANY,"

Appellants,

vs.

GEORGE DOYERSPIKE, GEORGE'
CRAWFORD, FRED WILLIAMS,
JOHN DOE, RICHARD ROE and

PETER COE,

Appellees.

Bond on Appeal.

Know all men by these presents, that we, Jafet Linde-

berg, Erik O. Lindblom and John Brynteson, copartners,

doing business under the firm name and style of The

Moonlight Springs Water Company, as principals, and

J. J. Cole and C. G. Cowden, as sureties, are held and

firmly bound unto George Doverspike, George Crawford,

Fred Williams, John Doe, Richard Roe and Peter Coe,

defendants in the above-entitled action, in the sum of

two hundred and fifty dollars, for the payment of which

well and truly to be made, we bind ourselves, our sue-
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cessors, heirs, executors and administrators, jointly and

severally by these presents.

Sealed with or seals and dated this 12th day of No-

vember, 1904.

Whereas, lately at a session of the District Court for

the District of Alaska, Second Division, in a suit pend-

ing in said court between said Jafet Lindeberg, Erik O.

Lindblom and John Brynteson, copartners doing busi-

ness under the firm name and style of The Moonlight

Springs Water Company, as plaintiffs, and George

Doverspike, George Crawford, Fred Williams, John Doe,

Richard Roe and Peter Coe, as defendants, a decree was

rendered against the said plaintiffs and the said plain-

tiffs having obtained from said District Court an order

allowing an appeal to the United States Circuit Court

of Appeals, for the Ninth Circuit, to reverse said decree,

and a citation directed to the said George Doverspike,

George Cl"awford, Fred Williams, John Doe, Richard

Roe and Peter Coe, is about to be issued citing and ad-

monishing them to be and appear in the United States

Circuit Court of Appeals for the Ninth Circuit to be

holden at the city and county of San Francisco, State

of California.

Now, herefore, the condition of the above obligation

is such, that if the said Jafet Lindeberg, Erik O. Lind-

blom and John Brynteson, copartners doing 'business

under the firm name and style of The Moonlight Springs

Water Company, shall prosecute their said appeal to

effect and shall answer all costs that may be awarded
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agfainst them if they fail to mako their plea good, then

this obligation is to be void; otherwise to remain in full

force and effect. JOHN BRYNTESON. [Seal]

ERIKO. LINDBLOM. [Seal]

JAFET LINDEBERG. [Seal]

By IRA D. ORTON, [Seal]

Their Attorney in Fact.

J. J. COLE. [Seal]

O. G. COWDEN. [Seal]

United States of America, >

Lss.
District of Alaska.

J

J. J. Cole and C. G. Cowden, being each duly sworn,

each for himself, deposes and says that he is surety men-

tioned in and who signed the foregoing bond on appeal.

That he is worth the sum of five hundred dollars over

and above all debts and liabilities exclusive of property

exempt from execution. J. J, COLE.

C. G. COWDEN.

Subscribed and sworn to before me this 12th day of

November, 1904.

[Notarial Seal] L. F. THOMAS,

Notary Public in and for the District of Alaska, Resid-

ing: at Nome.

Sufficiency of sureties on the foregoing bond approved

this 12th day of November, 1904.

ALFRED S. MOORE,

Judge of the United States District Court, District of

Alaska, Second Division,
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[Endorsed;]: Original. No. 921. In the United

States District Court for the District of Alaska, Second

Division. Jafet Lindeberg et al., etc., Plaintiffs, vs.

George Doverspike et al.. Defendants. Bond on Appeal.

Filed in the Office of the Clerk of the United States Dis-

trict Court, Alaska, Second Division, at Nome, Alaska.

Nov. 12, 1904. Geo. V. Borchsenius, Clerk. By Jno. H.

Dunn, Deputy Clerk. Kecorded Vol. 3, p. 15, Civil

Bonds. Ira D. Orton, Attorney for Plaintiffs.

In the United States District Court for the District of

Alaska, Second Division.

JAFET LINDEBERG, ERIK O. LIND-

BLOM and JOHN BRYNTESON, Co-

partners Doing Business Under the

Firm Name and Style of "THE
MOONLIGHT SPRINGS WATER
COMPANY,"

Appellants,

vs.

GEORGE DOVERSPIKE, GEORGE
ORAWFORD, FRED WILLIAMS,
JOHN DOE, RICHARD ROE and

PETER COE,
• Appellees.

/

Citation.

United States of America, "^

>-ss.

District of Alaska. J

The President of the United States of America to George

Doverspike, George Crawford, Fred Williams, John

Doe, Richard Roe and Peter Coe, Greeting:
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You are hereby cited and admonished to be and appear

at the United States CMrcuit Court of Appeals, for the

Ninth Circuit, to be holden at the city and county of San

Francisco, in the State of California, on the 12'th day of

December, 1904, pursuant to an order allowing an ap-

peal entered in the clerk's office of the United States

District Court for the District of Alaska, Second Divi-

sion, in that certain suit in which Jafet Lindeberg, Erik

O. Lindblom and John Brynteson, copartners doing busi-

ness under the firm name and style of The Moonlight

Springs Water Company, are plaintiffs and appellants

and you are defendants and appellees, to show cause, if

any there be, why the decree entered against said plain-

tiffs and appellants, as in said order allowing an appeal

mentioned, should not be granted, and why speedy jus-

tice should not be done to the parties in that behalf.

Witness the Honorable ALFRED S. MOORE, Judge

of the United States District Court, District of Alaska,

Second Division.

Signed at Nome, in said District and Division, this

12th day of November, 1904.

ALFRED S. MOORE,
Judge of the United States District Court, District of

Alaska, Second Division.

Personal service of the foregoing citation, and the re-

ceipt of a copy thereof, admitted this 12th day of No-

vember, 1904.

WM. H. PACKWOOD,
Attorney for Defendants and Appellees.
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[Endorsed]: Original. No. 921. In the United

States District Court for the District of Alaska, Second

Diyision. Jafet Lindeberg- et al., etc., Plaintiffs, vs.

George Doverspike et al., Defendants. Citation. Filed

in the Office of the Clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska. Nov.

14, 1904. Geo. V. Borchsenius, Clerk. By Jno. H.

Dunn, Deputy Clerk. Ira D. Orton, Attorney for Plain-

tiffs.

In the United States District Court, Second Division, Dis-

trict of Alaska.

JAFET LINDEBERG et al. ^

vs. ^

GEORGE DOVERSPIKE et al. ^

Opinion.

At the trial of the above suit, the question raised by

the pleadings and submitted to the Court was: Is the

plaintiff, under the evidence, entitled to a permanent in-

junction restraining the defendants from polluting the

water of the Moonlight Springs, by running the surface

waters used by them in sluicing upon their claim down

the natural watershed at the base of Anvil Mountain

into Moonlight Cteek and Moonlight Springs?

The facts bearing with greatest force upon the ques-

tion, as they were developed in the testimony, are in-

cluded in the following summary.
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The mining claim operated by the defendants lies ad-

jacent to the lands upon which the Moonlight Springs

and Moonlight Creek are located at a higher elevation

than the springs, and forms part of the natural water-

shed down which the waters formed by rain and melt-

ing snow upon defendants' claim descend, first upon the

Moonlight Springs lands or claims, and, further down

the slope, into the springs themselves.

The waters of Moonlight Springs were appropriated

in the year 1900 by the grantors and predecessors in title

of the plaintiffs, and they and the plaintiffs have, ever

since the year 1900, furnished to the city of Nome and

its inhabitants their main supply of pure spring water,

for domestic, culinary and other purposes. The waters

of the springs were collected in a reservoir and trans-

mitted to the city through a large pipe-line. The owner

of the land upon which the springs are situated, Robert

Lyng, consented to the appropriation and diversion of

the waters of said springs as aforesaid, and by his deed

of conveyance conveyed to the grantors and predecessors

in title of said plaintiffs all the waters of Moonlight

Creek and Moonlight Springs, together with the right to

divert and appropriate the same and to build on his lands

(a placer mining claim) all necessary dams, and to main-

tain thereon their pipe-line and all other works or struc-

tures necessary to divert and appropriate said waters

for the uses and purposes aforesaid. The reservoir or

dam above mentioned is built on the ground thus con-

veyed.
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The defendants and their agents, servants and em-

ployees, in the month of May, 1903, prior to the 18th day

of the month, having accumulated a winter dump of

gold bearing dirt upon their claim, and having collected

some of the surface waters lying upon said claim, ran

them into sluice-boxes, and with them proceeded to wash

the ground of the dump therewith. After being so used

it followed the slope of said defendants' land, down the

slope of the Moonlight Springs claim into said creek

and springs. In the process of sluicing, the water be-

came discolored and befouled, and some of it commingl-

ing with the other clear water of the springs discolored

the water from the springs passing through the pipe

into the city and possibly rendered it impure.

The claim upon which the sluicing was done is called

the Grant Placer Claim, and was located and segregated

from the public domain on the 9th day of January, 1899^.

It is described in the location certificate as Claim No.

1 Bench on the western base of Anvil Mountain, and as

comprising twenty acres of placer mining ground. The

date of appropriation of the mining claim operated t>y

the defendants is thus shown to have been prior to the

inauguration of the rights of the plaintiffs to the waters

of the springs, by appropriation and purchase aforesaid.

A further fact clearly shown by the evidence is that the

surface waters from the Grant Placer Claim can, with

an expenditure of $300 or less, be effectually turned and

prevented from entering the reservoir of the plaintiff at

all times, by constructing wing ditches on each side of

their receiving reservoir.
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These are enough of the facts at this point for the

purposes of this opinion.

It is plain, under the law, that the plaintiffs have ac-

quired the right to the use and enjoyment of the waters

running in their natural state to and collecting in the

reservoir about said springs, limited only by the capacity

of their pipe-line. While this is true, it is also the law

that the prior location of the adjacent claim gave its

owners in succession the right to the reasonable enjoy-

ment of the surface waters falling and settling thereon

for mining purposes. The theory of the plaintiffs is that

the defendants exceeded the rights given them by the

law in collecting the surface waters and sending them

down upon the plaintiffs' adjoining claim and into the

springs, increased in volume and rendered impure in

quality by the sluicing and that the defendants thus

committed a private nuisance. And the plaintiffs now

seek the aid of an injunction to restrain the defendants

from again or further befouling the waters of said

springs. They claim, too, that the acts of defendants,

which have resulted in a private nuisance to them,

amount also to a public nuisance because the public are

the consumers of the water. Impliedly, at least, they

claim that their rights in equity are enhanced by the

associated injury done and likely to be done to the pub-

lic by the defendants' acts. While the supply of pure

water to the inhabitants of Nome is a matter in which

they, in common with the people of Seward Peninsular,

are interested, the rights of the city and its inhabitants

are not a proper subject for consideration in this case.
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Their rights must not be drawn into the case, as to do

so would darken counsel and confuse the real issues be-

fore the Court.

Under my view of the ease, as the facts present them-

selves, it is not necessary either to define with precision

all the relative rights of the parties to the suit as re-

spects the manner in which the defendants may, regard-

ing the rights of the plaintiffs, use the surface waters

upon their claim.

The power of the Court to grant injunctions is among

their extraordinary powers, and "should be cautiously

and sparingly exercised." (Spelling on Injunctions,

vol. 1, sec. 394.)

The same author in the same section declares that:

"An injunction against a private nuisance will be gen-

erally granted only where there is a strong and mis-

chievous case of pressing necessity, and not because of

a trifling discomfort or inconvenience suffered by the

complainants."

There is no evidence that the plaintiffs suffered any

pecuniary loss by the discoloring or befouling of their

water supply. There is evidence, however, that the de-

fendants continued to sluice for but a few days while

the waters formed by the melting snows of spring lasted.

It is also in evidence that the defendants have with-

drawn from the claim and are not working the claim,

having quitted the claim some months ago. It is ap-

parent that the discoloration of the waters of the

springs was an injury more imaginary than real and the

injury threatened was not a continuing one.
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It is only whore an action at law will furnish no ade-

quate relief that equity will, on account of the injury

being irreparable at law, administer the remedy by in-

junction. In my opinion an action at law will furnish

the plaintiffs adequate compensation in damages for

any injury, if any, they have suffered 'by the acts of the

defendants, and inasmuch as the injury, if any worthy

of determination by a court has been done, does not

promise to be a continuing one, at least at the hands of

the defendants, the injunction prayed for should be re-

fused.

And it is hereby ordered that a decree be drawn in

accordance with the conclusions now reached.

Nome, Alaska, Feb. 23, 1904.

ALFRED S. MOORE,
United States District Judge.

[Endorsed]: No. 921. In the United States District

Court for the District of Alaska, Second Division. Jafet

Lindeberg et al. vs. George Doverspike et al. Opinion.

Filed in the Office of the Olerk of the United States Dis-

trict Court, Alaska, Second Division, at Nome, Alaska.

Feb. 22, 1904. Oeo. V. Borchsenius, Clerk. By G. J.

Lomen, Deputy derk. Civil J. 8, page 522.

The defendants here rested their case, and the plain-

tiffs offered in evidence the following testimony in re-

buttal :
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O. T. HOWARD, a witness on behalf of the plaintiffs,

recalled in rebuttal, testified as follows:

Direct Examination by Mr. PACKWOOD.

"There was no portion of the dumps as I could see,

taken out by me, still remaining on the Grant claim un-

washed, and I went over the ground and looked and

everything was sluiced up and disappeared from there."

Cross-examination by Mr. ORTON.

"That was in the fall. When I came back everything

was gone."

(By Mr. PACKWOOD.)

"I never had any conversation with Mr. Muther or Mr.

Hopkins in relation to my dumps."

FRANK WARSING, recalled in rebuttal, testified as

follows:

Direct Examination by Mr. PACKWOOD.

"I have been over and upon this ground frequently

since and during the summer of 1903, after these parties

had been sluicing out there with a gasoline plant.

There are no dumps left there."

Cross-examination by Mr. ORTON.

"I am satisfied they were all sluiced up. They were

all sluiced up."

The plaintiffs here rested their case.

The foregoing is the substance of all the evidence of-

fered at the trial in the above-entitled action.
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Thereupon the following proceedings were had:

Be it further remembered, that the defendants in due

time requested the Court to give instructions to the jury

as follows:

1.

"Upon the first cause of action set forth in the com-

l)laint of the plaintiff wherein the plaintiffs ask judg-

ment in the sum of $2,500.00 alleged to be the value of

the dumps t^ken out by them on the Grant Placer Claim,

the jury are instructed to find a verdict for the defend-

ants." Which instruction was refused by the Court

and the defendants duly excepted.

2.

"The jury are instructed to find a verdict for the de-

fendant on the cause of action set forth in the 11th

paragraph of plaintiff's complaint." Which instruction

was refused by the Court and the defendants duly ex-

cepted.

Be it further remembered, that thereupon the defend-

ants further requested the Court to give the following

instructions to the jury:

1.

"The jury are instructed that the plaintiffs under their

lay of the Grant Placer Mining Claim had a right to

sluice up their dumps of pay-dirt and gravel taken there-

from at any time after the 15th day of June, 1903, when

they could procure sufficient water for that purpose and

had a right to wait, if necessary, until the snow water

should run again in the spring of 1904." Which instruc-
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tion was refused by the Court and the defendants duly

excepted.

2.

"The jury are further instructed that if the plain-

tiffs failed to return to said claim as they had a right

to do and sluice up said dumps, or what remained of

them, at such time as water became available, if it did

become availatble, that the defendants are not chargea-

ble with their loss in failing so to do, neither are they

responsible for the disappearance in the meantime of

the said dumps or any part thereof from any cause ex-

cept it be directly and proximately caused by said in-

junction and restraininrv order." Which instruction was

refused by the Court and defendants duly excepted.

3. ,

"The jury are instructed that the true measure of

damages in a case where a person is temporarily en-

joined from sluicing up dumps of pay gravel as in this

case is the interest at the rate of eight per cent per

annum upon the amount which could be realized by the

sluicing of said dumps at the time the injunction was is-

sued, said interest to be computed until the time when

the said plaintiffs might thereafter have sluiced up the

same, including also compensation for any part of the

dumps, the loss of which, if any such were sustained,

was directly and proximately caused by the injunction

or restraining order." Which instruction was refused

by the Court and defendants duly excepted.
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And thereupon, after argnment of counsel, the Court

charged the jury as follows:

In the District Court, Alaska, in and for the Second Division.

C. T. HOWARD et al.
f

VB. ;No. 1147.

JAFET LINDEBERG et al.
^

Charge of Court to the Jury.

Gentlemen of the Jury:

This is a suit brought by the plaintiffs on an injunc-

tion bond given in another action, wherein the defend-

ants in this action were plaintiffs and the plaintiffs in

this action were defendants.

The bond was given to the plaintiffs herein for the

purpose of indemnifying the plaintiffs from loss and

damages, if any, resulting from the procuring 'by said

Lindeberg et al. as the Moonlight Springs Water Com-

pany, of a temporary injunction to be issued out of this

court restraining the plaintiffs herein from discharging

or causing to flow into the Moonlight Springs or into

Moonlight creek, mud, dirt, tailings or muddy water or

from in any manner polluting the waters of said springs

or creek.

The complaint alleges that the plaintiffs were operat-

ing said claim under a lay, and had at the date of the

issuing of the injunction dumps of pay-dirt and gravel

on said claim, and that because of the temporary injunc-

tion or restraining order they were compelled to cease
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mining operations on said claim at a time when tbpy had

dumps lying on said claim ready to have the gold ex-

tracted therefrom by sluicing and washing the gravel

thereof, which dumps were of the value of $2,500.

That the date of the issuing of the restraining order

was May 18th, 1903, and the lay expired on June 15th,

following.

The plaintiffs allege that the said restraining order

was wrongfully caused to be issued by the defendants

in this action.

The said injunction bond, executed on the 18th day

of May, 1903, and filed with the clerk of this court was

in the penalty of $2,500 conditioned that the plaintiffs

in the former action, who are the defendants in this

action, should pay all costs apd disbursements that

should be decreed to the said defendants in that action,

their agents, servants and employees, and such damages

not exceeding the sum of $2,500 as they or any of then^

might or should sustain by reason of said injunction, if

the same should be wTongful or without sufficient cause.

The sureties on said bond are George L. Fish and E. M.

Rininger, who are joined as defendants to the action;

That said restraining order w^as dissolved by this Court

on June 9th, 1903.

That when the restraining order was issued the

plaintiffs in this action were using the water caused

by the melting snow^ on the watershed of Anvil Moun-

tain, and the supply of such water was then ample to

sluice said dumps and extract the gold therefrom; but

that at the dissolution of the restraining order there
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was no water for said purpose, nor was there during the

year 1903, and that there was no watei' procurable for

that purpose.

That during the year 1903, the said dumps were wasted

and destroyed, much of the dirt caving back into the

shafts and drifts on said mine, and that by reason of

said restraining order and the loss of said dumps, the

plaintiffs have been largely damaged.

The plaintiffs also claim damage for loss of time re-

sulting from said restraining order.

They also claim damages for a reasonable attorney's

fee incurred by them in defending against said restrain-

ing order and in procuring its dissolution.

To this complaint of the plaintiffs the defendants

make answer wherein they admit the existence of the

copartnership between defendants called the Moonlight

Springs Water Company; admit the proceedings ter-

minating in the restraining order; admit the execution

of the undertaking or bond; admit the subsequent dis-

solution of the restraining order; admit the entry of the

decree dismissing the action at a later date.

All the other allegations of the complaint are de-

nied and there the burden is thus cast upon the plain-

tiffs to prove by a preponderance of the evidence.

The jury are instructed that the preponderance of

evidence in a case is not alone determined by the num-

ber of witnesses testifying to a particular fact, or state

of facts. In determining upon which side the pre-

ponderance of the evidence is, the jury should take into

consideration the opportunities of the several witnesses
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for seeing or knowing the things about which they tes-

tify, their conduct and demeanor while testifying; their

interest or lack of interest, if any, in the result of the

suit; the probability or improbability of the truth of

their several statements, in view of all the other evi-

dence, facts and circumstances proved on the trial; and

from all these circumstances determine upon which side

is the weight or preponderance of the evidence.

If you find from the evidence that the plaintiffs had a

dump or several dumps of pay-dirt and gravel on the

Grant Placer Mining Claim, situated near the Moon-

light Springs in the Cape Nome Recording District, Dis-

trict of Alaska, during the spring of 1903, and that they

were enjoined at the suit of the defendants when en-

gaged in washing out and extracting the gold there-

from, and you further find from the evidence that plain-

tiffs could have sluiced out said dumps and extracted

the gold therefrom between the date when plaintiffs

were enjoined from so doing in effect, and the date of

the dissolution of the restraining order, and that there-

after said dumps and their values were wholly or par-

tially lost to the plaintiffs as the proximate result of

said restraining order, then I instruct you to find for

the plaintiffs in such sum as you may find from the evi-

dence plaintiffs were damaged thereby.

I further instruct you that the fact that the temporary

restraining order was dissolved by an order of the Court,

and that afterward a decree was made dismissing the

case is evidence conclusive that the restraining order

was issued wrongfully and without sufficient cause.
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I further instruct you that the reasonable value of

attornej'^s' fees contracted by plaintiffs in moving to dis-

solve said restraining order is, under the statute of

Alaska, relating to injunction bonds, an element of dam-

age to be considered by you, and if you find from the

evidence that plaintiffs employed an attorney for the

purpose of moving to dissolve said restraining order,

that you should also find for the plaintiffs in such sum

as you may find from the evidence was a reasonable at-

torney fee for such purpose.

In actions upon bonds or undertakings given to pro-

ciu'e restraining orders or injunctions, such as this, the

parties signing the bond and their sureties are only lia-

ble for such damages as directly and proximately re-

sult from the restraining order.

The jury are further instructed that the defendants in

this action are not responsible for any of the acts of third

parties, not in privity with them, who may have sluiced

up said dumps for pay gravel, or any parts of the same,

and appropriated the proceeds thereof.

The jury are further instructed that the plaintiffs are

not entitled to compensation for the loss of said dumps

of pay gTavel or the loss of any part thereof, which

was not directly and proximately caused by the issuance

and continuance in force of the restraining order men-

tioned in the complaint.

The jury are further instructed that if the disappear-

ance or destruction of the plaintiffs' dumps was caused

by the negligence or inattention of the plaintiffs in not

sluicing up said dumps or any part of them when water
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became available to them for that purpose, if it did be-

come so available afterward, then the defendants are

not chargeable with the loss properly due to the neg-

ligence or inattention of said plaintiffs, and that the

defendants are not responsible for the disappearance

or loss of said dumps or any part thereof, unless such

disappearance or loss were directly and proximately

caused by said restraining order or injunction.

You are instructed that in this case it is admitted

that the restraining order was dissolved and that the

suit was dismissed in the former action; and I instruct

you that the dissolution of the injunction is a technical

breach of the bond; therefore it will be your duty to find

for the plaintiffs, the only question for you to consider

being the amount of the damages.

For the breach of the injunction bond or undertaking

it will be your duty to award the plaintiff in your ver-

dict at least nominal damages, and I instruct you that

you may assess nominal damages at the sum of one dol-

lar or other like small sum of money.

And in determining whether you shall render a ver-

dict for the plaintiff for more than nominal damages

you will consider:

1. The loss, if any, accruing to the plaintiffs from

the disappearance or destruction of the plaintiffs^ dumps,

if said dumps were lost to them or destroyed as the

natural, direct and proximate result of the issuing of

the restraining order and not as the result of the acts

of other persons, not parties to this case.
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2. The loss of time and the expense, if any, to which

the plaintiffs were put in the searching for and pro-

curing of testimony to be used at the hearing of the or-

der to show cause why the injunction pending in the

former action should not issue, and of the motion to

dissolve the restraining order.

3. What is a reasonable attorney's fee, as shown by

the evidence, which the plaintiffs incurred in answer-

ing the order to show cause, and in procuring a disso-

lution of the restraining order.

The amount of damages, which you may find, should

not in any event exceed the amount prayed for in the

complaint^ to wit, |2,500.00.

On retiring you will select one of your number as

foreman and after having reached a conclusion, have

him insert in the blank of the verdict sent out with you,

the amount of the damages to which under the evidence

you shall decide the plaintiffs are entitled to, and re-

turn with the same duly signed by him into court.

You may take with you the pleadings and exhibits in

the case.

You may now retire to consider of your verdict.

Nome, Alaska, Jan. 30th, 1905.

(Signed) ALFRED S. MOOKE^

Dist Judge.

[Endorsed]: 1147. 0. T. Howard et al. vs. Jafet

Lindeberg et al. Instructions to the Jury by the Court.

Piled in the Office of the Clerk of the United States
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District Court, Alaska, Second Division, at Nome,

Alaska. Jan. 30, 1905. Geo. V. Borchsenius, Clerk. By

Angus McBride, Deputy Clerk.

Be it further remembered that before the jury retired

to consider their verdict, the defendants took the fol-

lowing exceptions to the charge and instructions of the

Court:

1.

Defendants excepted to the instruction given to the

jury by the Court, which read as follows

:

"If you find from the evidence that the plaintiffs had

a dump or several dumps of pay-dirt and gravel on the

Grant Placer Mining Claim, situated near the Moon-

light Springs in the Cape Nome Recording District, Dis-

trict of Alaska, during the spring of 1903, and that they

were enjoined at the suit of the defendants when en-

gaged in washing out and extracting the gold therefrom,

and you further find from the evidence that plaintiffs

could have sluiced out said dumps and extracted the

gold therefrom, between the date when plaintiffs were

enjoined from so doing in effect, and the date of the

dissolution of the restraining order, and that thereafter,

said dumps and their values were wholly or partially

lost to the plaintiffs as the proximate result of said re-

straining order, then I instruct you to find for the plain-

tiffs in such sum as you may find from the evidence

plaintiffs were damaged thereby."

2.

Defendants excepted to the instruction given to the

jury by the Court, which read as follows;
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"I further instruct you that the fact that the tem-

porary restraining order was dissolved by an order ol

the Court, and that afterward a decree was made dis-

missing the case, is evidence conclusive that the re-

straining order was issued wrongfully and without suflB-

cient cause."

3.

Defendants excepted to the instruction given to the

jury by tl\e Court, which reads as follows:

"I further instruct you that the reasonable value of

attorney's fees contracted by plaintiffs in moving to dis-

solve said restraining order is, under the statute of

Alaska relating to injunction bonds, an element of dam-

age to be considered by you, and if you find from the

evidence that plaintiffs employed an attorney for the

purpose of mo\ing to dissolve said restraining order,

that you should also find for the plaintiffs in such sum

as you find from the evidence was a reasonable attor-

ney fee for such purpose."

4.

Defendants excepted to that portion of the charge of

the Court wherein the Court charged the jury that in

determining whether they should render a verdict for

the plaintiffs for more than nominal damages, they

should consider, among other things, "The loss of time

and the expense, if any, to which plaintiffs were put in

searching for and procuring of testimony to be used at

the hearing of the order to show cause why the injunc-

tion pending in the former action should not issue, and

of the motion to dissolve the restraining order."
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Defendants excepted to that portion of the charge of

the Court to the jury wherein the Court charged the

jury that ib determining whether they should render a

verdict to plaintiffs for more than nominal damages,

they should consider among other things: "What is a

reasonable attorney's fee, a shown by the evidence, which

the plaintiffs incurred in answering the order to show

cause, and in procuring ai dissolution of the restraining

order."

The jury thereupon retired and afterward returned

into court with the following verdict:

In the United States District Court for the District of Alaska^

Second Division.

0. T. HOiWAED, FR'ANiK DOVBR")

SPIKE, FRED WILLIAiMSi and

GEORGE CRAWFORD,
PlaiBtiffs,

vs.

V
JAFET LIND^teERG, EiRIOK O.

LINDBLOM, and JOHN BRYNTK-

SON, Copartners Doing Business Un-

der the Firm Name and Style of

"THE MOONIilGH^ SPRINGS

WATER COMPANY," and GEORGEl

L. FISH and R M. RININGER,

Defendants.

,

Verdict.

We, the trial jury in the above^entitled action, find



122 Jafet Lindcherg et al.

for the plaintiffs and assess their damages in the sum

of 12,500.00.

S. S. SAWYER,

Foreman.

[Endorsed] : In the United States District CJourt, for

the District of Alaska, Second Division. O. T. Howard

et al., Plaintiffs, vs. Jafet Lindeberg et al., Defendants.

Verdict. Filed in the Office of the Clerk of the United

States District Court, Alaska, Second Division, at Nome,

Alaska. Jan. 30, 1905. Geo. Y. Borchsenius, Clerk. By

, Deputy Clerk.

Thereafter, on the 2d day of February, 1905, the de-

fendants duly served and filed herein their motion in

writing for a new trial, in the words and figures as fol-

lows:

In the United States District Court for the District of Alaska,

Second Division.

C. T. HOWARD et al..

Plaintiffs,

vs.

JAFET LINDEBERG et al.,

Defendants.

Motion for New Trial.

Come now the defendants in the above-entitled ac-

tion, and move the Court to set aside the verdict of the

jury in the above-entitled action, and grant a new trial

thereof on the following grounds:
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1. Excessive damages appearing to have been given

under the influence of passion or prejudice.

2. Insufficiency of the evidence to justify the verdict

of the jury.

3. The verdict of the jury is against law in this, that

the jury disregarded the instructions of the Court and

allowed the plaintiffs full value for their interests in

the dumps set forth in the complaint, contrary to the

instructions of the Court.

4. Errors in law occurring at the trial and excepted

to by the defendants, as follows

:

(a) The Court erred in refusing to give instruction

No. 1 requested by defendants, reading as follows:

"Upon the first cause of action set forth in the com-

plaint of the plaintiffs wherein the plaintiffs ask judg-

ment in the sum of $2,500,00, alleged to be the value of

the dumps taken out by them on the Grant Placer Claim,

the jury are instructed to find a verdict for the defend-

ants."

(b) The Court erred in refusing to give instruction

No. 2, requested by defendants, reading as follows:

"The jury are instructed to find a verdict for the de-

fendants on the cause of action set forth in the 11th para-

graph of plaintiffs' complaint."

(c) The Court erred in refusing to give instruction

No. 4, requested by defendants, reading as follows:

"The jury are instructed that the plaintiffs under their

lay of the Grant Placer Mining Claim had a right to
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sluice up their dumps of pay-dirt and gravel taken

therefrom at any time after the 15th day of June, 1903,

when they could procure sufficient water for that pur-

pose and had a right to wait, if necessary, until the

snow water should run again in the spring of 1904."

(d) The Court erred in refusing to give instruction

No. 7, requested by defendants, reading as follows:

"The jury are further instructed that if the plaintiffs

failed to return to said claim as they had a right to do

and sluice up said dumps, or what remained of them,

at such time as water became available, if it did be-

come available, that the defendants are not chargeable

with their loss in failing so to do, neither are they re-

sponsible for the disappearance in the meantime of the

said dumps or any part thereof from any cause, except

it be directly and proximately caused by said injunction

and restraining order."

(e) The Court erred in refusing to give instruction

No. 8, requested by defendants, reading as follows:

"The jury are instructed that the true measure of

damages in a case where a person is temporarily en-

joined from sluicing up dumps of pay gravel as in this

case, is the interest at the rate of eight per cent per

annum upon the amount which could be realized by the

sluicing of said dumps at the time the said injunction

was issued, said interest to be computed until the time

the said plaintiffs might thereafter have sluiced up the

same, including also compensation for any part of the

dumps the loss of which, if any such were sustained, was
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directly and proximately caused by the injunction or

restraining order.

(f) The Court erred in giving the instruction to the

jury, which reads as follows:

"If you find from the evidence that the plaintiffs had

a dump or several dumps of pay-dirt and gravel on the

Grant Placer Mining Claim situated near the Moonlight

Springs in the Cape Nome Recording District, Dis-

trict of Alaska, during the spring of 1903, and that

they were enjoined at the suit of the defendants when en-

gaged in washing out and extracting the gold therefrom,

and you further find from the evidence that plaintiffs

could have sluiced out said dumps and extracted the

gold therefrom between the date when plaintiffs were

enjoined from so doing in effect and the date of the dis-

solution of the restraining order, and that there-

after said dumps and their values were wholly or par-

tially lost to the plaintiffs as the proximate result of said

restraining order, then I instruct you to find for the

plaintiffs in such sum as you may find from the evidence

plaintiffs were damaged thereby^"

(g) The Court erred in giving the instruction to the

jury which reads as follows:

"I further instruct you that the fact that the tem-

porary restraining order was dissolved by an order of

the Court, and that afterwards a decree was made dis-

missing the case, is evidence conclusive that the re-

straining order was issued wrongfully and without suffi-

cient cause." '
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(h) The Court erred in giving the instruction to the

jury wliich reads as follows:

"I further instruct you that the reasonable value of

attorneys' fees contracted by plaintiffs in moving to dis-

solve said restraining order is, under the statute of

Alaska relating to injunction bonds, an element of dam-

age to be considered by you and if you find from the

evidence that plaintiffs employed an attorney for the

purpose of moving to dissolve said restraining order,

that you should also find for the plaintiffs in such sum

as you may find from the evidence was a reasonable at-

torney fee for such purpose."

(i) The Court erred in giving that portion of the

charge to the jury wherein the Court charged the jury

that in determining whether they should render a ver-

dict for the plaintiffs for more than nominal damages,

they should consider, among other things:

"The loss of time and the expense, if any, to which

the plaintiffs were put in the searching for and procur-

ing of testimony to be used at the hearing of the order

to show cause why the injunction pending in the former

action should not issue and of the motion to dissolve the

restraining order."

(j) The Court erred in giving that portion of the

charge to the jury wherein the Court charged the jury

that in determining whether they should render a ver-

dict for the plaintiffs for more than nominal damages,

they should consider, among other things

:
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"What is a reasonable attorney's fee, as shown by the

evidence, which the plaintiffs incurred in answering the

order to show cause and in procuring a dissolution of the

restraining order."

Said motion is made and 'based on all the records and

files in the above-entitled action, and the minutes of the

court therein.

Service admitted February 2, 1905.

(Signed) IRA D. ORTON,

Attorney for Defendants.

W. H. PAOKWOOD,

J. H. FRAWLEY,
Attorneys for Plaintiffs.

[Endorsed] : No. 1147. In the United States District

Court for the District of Alaska, Second Division. O. T.

Howard et al.. Plaintiffs, vs. Jafet Lindeberg et al.. De-

fendants. Motion for New Trial. Piled in the Office of

the Clerk of the United States District Court, Alaska,

Second Division, at Nome, Alaska. Feb. 2, 1905. Geo.

V. Borchsenius, Clerk. By Angus McBride, Deputy

Clerk. Ira D. Orton, Attorney for Defendants.

Be it further remembered, that thereafter, said motion

coming on regularly to be heard, was on the 4th day of

March, 1905, denied by the Court, to which the defend-

ants then and there excepted.

Now, therefore, to make the foregoing matters appear

of record, the defendants present this their bill of excep-
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tions, and pray that the same may be settled and al-

lowed.

IRA D. ORTON,

Attorney for Defendant.

Service of the within bill of exceptions is hereby ac-

knowledged this 13th day of May, 1905.

WM. H. PAOKWOOD,
Of Attorney for Plaintiffs.

Bill may be settled.

JAS. FRAWLEY,
WM. H. PACKWOOD,
Attorneys for Plaintiffs.

The foregoing bill of exceptions having been served,

filed and presented for settlement within the time al-

lowed by law and extensions thereof made by orders of

Court upon stipulation of counsel, and now being found

full, true and correct, is hereby settled and allowed.

Dated Nome, Alaska, June 10th, 1905.

ALFRED S. MOORE,
Judge District Court of Alaska, Second Division.

[Endorsed]: No. 1147. Original. In the United

States District Court for the District of Alaska, Second

Division. C. T. Howard et al., Plaintiffs, vs. Jafet

Lindeberg et al.. Defendants. Bill of Exceptions. Filed

in the Office of the Clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska. May
13, 1905. Geo. V. Borchsenius, Clerk. By Jno. H.

Dunn, Deputy Clerk. Ira D. Orton, Attorney for De-
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fendants. Refiled in the Office of the Clerk of the

United States District Court, Alaska, Second Division,

at Nome, Alaska. Jun. 10, 1905. Geo. V. Borchsenius,

Clerk. By Jno. H. Dunn, Deputy Clerk.

In the United States District Court for the District of

Alaska, Second Division.

0. T HOWARD, FRANK DOVER-
SPIKE, FRED WILLIAMS and

GEORGE CRAWFORD,
Plaintiffs,

vs.

^No. 1147.

JAFET LINDEBERG, ERICK O.

LINDBLOM and JOHN BRYNTE-
SON, Copartners Doing Business

Under the Firm Name and Style of

"THE MOONLIGHT SPRINGS WA-
TER COMPANY," and GEORGE L.

FISH and E. M. RININGER,

Defendants. ^

Assignment of trrors.

Come now the defendants in the above-entitled action

and assign the following errors as having been com-

mitted by the Court upon the trial and in the proceed-

ings had in said action, upon which said defendants do

and will rely upon their writ of error to the United

States Circuit Court of Appeals for the Ninth Circuit.



130 Jafct JAndeherq rf ah

1. The Court erred in refiisincr to o-ive instruction No.

1, requested by the defendants, to the jury, which read

as follows:

"Upon the first cause of action set forth in the com-

plaint of the plaintiff wherein the plaintiffs ask judg-

ment in the sum of $2,500.00, alleged to be the value of

the dumps taken out by them on the Grant Placer

Claim, the jury are instructed to find a verdict for the

defendants."

2. The Court erred in refusing to give instruction

No. 2 to the jury, requested by the defendants, which

read as follows:

"The jury are instructed to find a verdict for the de-

fendants on the cause of action set forth in the 11th

paragraph of plaintiffs' complaint."

3. The Court erred in refusing to give to the jury in-

struction No. 4, requested by the defendants, which read

as follows:

"The jury are instructed that the plaintiffs under their

lay of the Grant Placer Mining Claim had a right to

sluice up their dumps of pay-dirt and gravel taken there-

from at any time after the 15th day of June, 1903, when

they could procure sufficient water for that purpose and

had a right to wait, if necessary, until the snow water

should run again in the spring of 1904."

4. The Court erred in refusing to give to the jury in-

struction No. 7, requested by the defendants, which read

as follows:

"The jury are further instructed that if the plaintiffs

failed to return to said claim as they had a right to do.
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and sluice up said dumps, or what remained of them, at

such time as water became available, if it did become

available, that the defendants are not chargeable with

their loss in failing so to do, neither are they responsible

for the disappearance in the meantime of the said

dumps, or any part thereof, from any cause except it be

directly and proximately caused by said injunction and

restraining order."

5. The Court erred in refusing to give to the jury in-

struction No. 8, requested by the defendants, which read

as follows:

"The jury are instructed that the true measure of

damages in a case where a person is temporarily en-

joined from sluicing up dumps of pay-gravel as in this

case is the interest at the rate of eight per cent per an-

num upon the amount which could be realized by the

sluicing of said dumps at the time the said injunction

was issued, said interest to be computed until the time

when the said plaintiffs might thereafter have sluiced

up the same, including also compensation for any part

of the dumps the loss of which, if any such were sus-

tained, was directly and proximately caused by the in-

junction or restraining order."

6. The Court erred in giving the following instruc-

tion to the jury:

"If you find from the evidence that the plaintiffs had

a dump or several dumps of pay-dirt and gravel on the

Grant Placer Mining Claim situated near the Moonlight

Springs in the Cape Nome Recording District, District
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of Alaska, during the spring of 1903, and that they were

enjoined at the suit of tlie defendants when engaged in

Avashing out and extracting the gold therefrom, and you

further find from the evidence that plaintiffs could have

sluiced out said dumps and extracted the gold therefrom

between the date when plaintiffs were enjoined from so

doing in effect and the date of the dissolution of the re-

straining order, and that thereafter said dumps and

their values were wholly or partially lost to the plain-

tiffs as the proximate result of said restraining order,

then I instruct you to find for the plaintiffs in such sum

as you may find from the evidence plaintiffs were dam-

aged thereby."

7. The Court erred in giving the following instruction

to the jury:

"I further instruct you that the fact that the tem-

porary restraining order was dissolved by an order of

the Court and that afterwards a decree was made dis-

missing the case is evidence conclusive that the restrain-

ing order was issued wrongfully and without sufficient

cause."
'

8. The Court erred in giving the following instruction

to the jury: i i

"I further instruct you that the reasonable value of

attorneys' fees contracted by plaintiffs in moving to dis-

solve said restraining order is, under the statute of

Alaska relating to injunction bonds, an element of dam-

age to be considered by you, and if you find from the

evidence that plaintiffs employed an attorney for the

purpose of moving to dissolve said restraining order,
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that you should also find for the plaintiffs in such sum

as you may find from the evidence was a reasonable at-

torney fee for such purpose."

9. The Court erred in charging the jury that in deter-

mining whether they should render a verdict for the

plaintiffs for more than nominal damages, they should

consider among other things:

"The loss of time and the expense, if any, to which

the plaintiffs were put in the searching for and procuring

of testimony to be used at the hearing of the order to

show cause, and the injunction pending in the former

action should not issue and of the motion to dissolve the

restraining order."

10. The Court erred in charging the jury that in de-

termining whether they should render a verdict for the

plaintiffs for more than nominal damages, they should

consider, among other things:

"What is a reasonable attorney's fee, as shown in the

evidence, which the plaintiffs incurred in answering the

order to show cause and in procuring a dissolution of

the restraining order."

11. The Court erred in denying the defendants' mo-

tion for a nonsuit as to the first cause of action set

forth in plaintiffs' complaint, said motion, ruling of the

Court and exception thereto being as follows:

"Mr. OETON.—I move the plaintiffs be nonsuited on

the first cause of action, on the ground that the proof is

insufficient to sustain the allegations thereof, and it

does not appear that the plaintiffs lost the dumps by

reason of the issuance of the restraining order, but it
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does appear that they lost the dumps by neglecting them

themselves, and by the acts of third parties in sluicing

them up and appropriating the proceeds.

The COURT.—I think we shall have to overrule that.

(Exception taken -by defendants.)"

12. The Court erred in denying the motion of defend-

ants that the plaintiffs be nonsuited on the cause of ac-

tion attempted to be set forth in paragraph 11 of the

complaint, said motion, ruling of the Court thereon and

exception thereto being as follows:

"Mr. ORTON.—I also move the Court that the plain-

tiffs be nonsuited on the cause of action attempted to

be set up in paragraph 11 as to the twenty-two days'

timCj on the ground that the evidence is insufficient to

sustain it; that there is no evidence that by reason of

the issuance of the restraining order on them the plain-

tiffs lost any time whatever, or were prevented from

sluicing out their dumps iby reason of the wrongful pro-

curement by the defendants of the restraining order,

that they are not entitled to compensation for loss of

wages, because they were not working for wages.

The COURT.—The motion will be denied.

Mr. ORTON.—Exception."

13. The Court erred in overruling the defendants'

motion for nonsuit as to the cause of action set forth in

paragraph 13 of plaintiffs' complaint, the motion, rul-

ing of the Court and exception thereto being as fol-

lows:
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"Mr. ORTON.—As to the cause of action set forth in

paragraph 13, I make a similar motion on the ground

that attorney's fees moving to dissolve an injunction are

not proper element of damage.

The COURT.—Overruled. Exception taken by de-

fendants."
'

14. The Court erred in overruling the demurrer of

the defendants to the plaintiffs' complaint.

15. The Court erred in overruling the demurrer of

the defendants to the 11th paragraph or the separate

cause of action set forth in plaintiffs' complaint.

16. The Court erred in overruling the demurrer of de-

fendants to the twelfth paragraph or separate cause of

action set forth in plaintiffs' complaint.

17. The Court erred in sustainino; the demurrer of

the plaintiffs to the further and separate defense of the

defendants set up in their answer to plaintiffs' complaint.

18. The Court erred in overruling the motion of the

defendants for the new trial.

19. There is error in said judgment in this: That the

amount of damages recovered by the plaintiffs against

the defendants are grossly excessive, and plainly appear

to have been so given on account of passion or prejudice

of the jury against the defendants.

20. The Court erred in overruling the objection to the

question asked the witness Howard, which read as fol-

lows:

"Q. About how many days' sluicing did you have
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upon these dumps—if you could have proceeded to sluice,

how long would it take to sluice up the dumps?"

The objection, ruling of the Court, exception thereto

and answer of the witness being as follows:

"Mr. ORTON.—I object as immaterial, irrelevant and

incompetent; they are not entitled to damages for loss

of that time if they get the rale of their dumps.

The COURT.—Objection overruled. Exception taken

by defendants.

A. About 10 or 12 days."

21. The Court erred in overruling the objection to the

question asked' the witness Howard, which read as fol-

lows:

"Q, Well, between the time of the hearing of the mo-

tion to dissolve, what were you doing then, yourself and

the other defendants?"

The objection, ruling of the Court and answer of the

witness being as follows:

"Mr. ORTON.—I object as immaterial and not proper

evidence in this case as showing damages.

The COURT.—Objection overruled. Exception taken

by defendants.

A. Hunting the witnesses."

22. The Court erred in overruling the objection to the

question asked the witness Howard, which read as fol-

lows:

"Q. Could you have received employment at any other

place at that time?"
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The objection, ruling of the Court and answer of the

witness being as follows:

"Mr. ORTON.—I object as immaterial, irrelevant and

incompetent; the parties in this case are not liable for

loss of time or loss of wages.

The COURT.—Objection overruled. Exception taken

by defendants.

A. Yes, sir, I could."

28. The Court erred in overruling the objection to

the question asked the witness Howard, which read as

follows:

"Q. State whether any of the other defendants could

have received employment."

The objection, ruling of the Court and answer of the

witness being as follows:

"Mr. ORTON.—Also objected to as immaterial, incom-

petent and irrelevant, not within the issues and not a

proper element of damages.

The COURT.—Objection overruled. Exception taken

by defendants.

A. Yes, sir, they could."

2l4. The Court erred in overruling the objection to

the question asked the witness Howard, which read as

follows: ^

"Q. State whether or not you employed an attorney

to secure the dissolution of this injunction."

The objection, ruling of the Court and answer of the

witness being as follows:
;
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"Mr, ORTO'N.—I object as irrelevant, incompetent

and immaterial; attorney's fees are not a proper element

of damages.

The COURT.—Objection overruled. Defendants ex-

cepted.

A. We did."

25. The Court erred in overruling the objection to the

question asked the witness Howard, which read as fol-

lows:

"Q. Did you have any water from the 9th day of June,

1903, from melting snow to sluice up these dumps?"

The objection, ruling of the Court, exception thereto

and answer of the witness being as follows:

"Mr. OiRTON.—I object as incompetent, irrelevant and

immaterial, as he had the right to wait till he did have

some under the lay.

The COURT.—Objection overruled. Exception taken

by the witness.

A. No, sir." I

26. The Court erred in overruling the objection to the

question asked the witness Ftank Warsing, which read

as follows:

"Q. Were those dumps there in the fall of 1903?"

The objection, ruling of the Court, exception thereto

and answer being as follows:

"Mr. ORTON.—I object; the sureties on this bond

would not be liable, even if the plaintiffs in this injunc-

tion suit themselves took the dumps away tortiously,

that not being the proximate result of the injunction.
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The OOTJRT.—Objection overruled. Exception taken

by defendants.

A. No, sir."

217. The Court erred in overruling the objection to

the question asked the witness Paul Bernard, which read

as follows:

"Q. Please state, if you know, in the summer of 1903,

the condition of these dumps."

The objection, ruling of the Court, exception thereto

and answer of the witness being as follows:

"Mr. ORTON.—^I object, having happened after the

dissolution of the injunction, it is immaterial.

The COUKT.—^Overruled. Exception taken by de-

fendants.

A'. All the dumps, the 'best part of them all, I should

say, was about one-quarter in the shafts; about a quar-

ter of the dumps was caved in in the shafts, to the best

of my knowledge; I was only there one day and hap-

pened to see them."
(

28. The Court erred in overruling the objection to the

question asked the witness Packwood, which read as

follows:

"Q. Please state what the reasonable value of the

attorney's fee was for the work done by you in procuring

the dissolution of this injunction or temporary restrain-

ing order?"

The objection, ruling of the Court, exception thereto

and answer of the witness being as follows:



140 Jafei lAndelterg et al.

**Mr. ORTON.—I object as immaterial, irrelevant and

incompetent ; attorney's fees are not one of the elements

of damage which the parties are entitled to recover in a

case of this character.

The COURT.—Overruled. Exception taken by the

defendants.

A. I consider $250 a reasonable fee."

Wherefore, the defendants pray that said judgment

be reversed, and that they be restored to all things they

have lost thereby.

IRA D. ORTON,

Attorney for Defendants.

[Endorsed]: No. 1147. Original. In the United

States District Court, for the District of Alaska, Second

Division. O. T. Howard et al.. Plaintiffs, vs. Jafet Linde-

berg et al.. Defendants. Assignment of Errors, Filed

in the Office of the Clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska. May

13, 1905. Geo. V. Borchsenius, Clerk. By Jno. H. Dunn,

Deputy Clerk. Ira D. Orton, Attorney for Defendants.
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In the United States District Court for tlie District of Alaska^

Second Division.
.

>

O. T. HOWARD, FRANK DOVER-
"^i

SPIKE, FRED WILLIAiMS and

GEORGE CRAWFORD,
i Plaintiffs,

vs.

^ No. 1147.

JAFET WNDEBEiRG, ERIOK O. LIND-

BLOM, and JOHN BRYNTESON,
Copartners Doing Business Under thei

Firm Name and Style of "THEf

MOONLIGHT SPRINGS WATEiR
COMPANY," and GEORGE L. FISHf

and E. M. RININGER,
Defendants.

Petition for Writ of Error and Order Allowing Same.

Come now the defendants in the above-entitled action,

and feeling themselves aggrieved by the judgment made

and entered herein on the 6th day of March, 1905, and

petition the Court to allow them a writ of error herein

to the United States Circuit Court of Appeals for the

Ninth Circuit, and further pray the Court to fix the

amount of security to be given by them on said writ

of error.

Dated, Nome, Alaska, May 13, 1905.

IRA D. ORTON,

Attorneys for said Defendants.
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Order.

The foregoing petition for writ of error is hereby al-

lowed ; the said defendants are to give a bond in the sum

of three thousand dollars, conditioned according to law,

to be approved by the undersigned Judge of this court,

and when so given and approved, to operate as a super-

sedeas.

Dated at Nome, Alaska, May 13th, 1905.

ALFRED S. MOORE,

Judge of the United States District Court, District of

Alaska, Second Division.

[Endorsed] : No. 1147. In the United States District

Court for the District of Alaska, Second Division. C.

T. Howard et al.. Plaintiffs, vs. Jafet Lindeberg et al.,

Defendants. Petition for Writ of Error and Order Al-

lowing Same. Filed in the OflBce of the Clerk of the

United States District Court, Alaska, Second Division,

at Nome, Alaska. May 13, 1905. Geo. V. Borchsenius,

Clerk. By Jno. H. Dunn, Deputy Clerk. Ira D. Or-

ton. Attorney for —
. Vol. 3, Orders and Judg-

ments, page 241.
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In the United States District Court, for the District of Alaska,

Second Division.

O. T. HOWAiED, FRANK DOVER-
SPIKE, FREiD WILLIAMS and

GEORGE CRAWFORD,
Plaintiffs,

vs.

JAFET LINDEBERG, ERIOK O. LIND-

BLOM, and JOHN BRYNTESON,
Copartners Doing Business Under the

Firm Name and Style of "THE

MOONLIGHT SPRINGS WATER
COMPANY," and GEORGE L. FISH

and E. M. RININGER,
j

Defendants. j

Bond on Writ of Error.

Know all men by these presents, that we, Jafet Lin-

deberg, Erick O. Lindblom and John Brynteson, co-

partners doing business under the firm name and style

of "The Moonlight Springs Water Company," and George

L. Fish and E. M. Rininger, as principals, and J. J. Cole

and W. L. Blatchford, as sureties, are held and firmly

bound unto C. T. Howard, Frank Doverspike, Fred Will-

iams and George Crawford, plaintiffs in the above-en-

titled action, in the sum of three thousand "dollars, for

the payment of which well and truly to be made, we bind

ourselves, our and each of our heirs, executors, admin-

istrators and assigns, firmly by these presents.
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Sealed with our seals and dated this 13th day of May,

1905.

Whereas, lately at a session of the United States Dis-

trict Court, in an action pending in said court between

C. T. Howard, Frank Doverspike, Fred Williams and

George Crawford, plaintiffs, and Jafet Lindeberg, Erick

O. Lindblom and John Brynteson, copartners doing busi-

ness under the firm name and style of "The Moonlight

Springs Water Company" and George L. Fish and E. M.

Rininger, defendants, a judgment was in March 6th,

1905, rendered and entered in tavor of said plaintiffs

and against said defendants, and said defendants hav-

ing obtained from said District Court an order allow-

ing a writ of error to the United States Circuit Court

of Appeals for the Ninth Circuit to review said judg-

ment, and a citation directed to the said C. T. Howard,

Frank Doverspike, Fred Williams and George Crawford

is about to be issued, citing and admonishing them to

be and appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit, at S^n Francisco, State of

California,

Now, therefore, the condition of the above obligation

is such that if the said Jafet Lindeberg, Brick O. Lind-

blom and John Brynteson, copartners doing business un-

der the firm name and style of "The Moonlight Springs

Water Company," and George L. Fish and E. M. Rini-

ger, defendants, shall prosecute their said writ of er-

ror to effect and answer all damages and costs, if they
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fail to make their plea good, then this obligation shall

be void; otherwise it shall remain in full force and effect.

JAFET LINDEBEEG. [Seal]

ERIK O. LINDBLOM. [Seal]

JOHN BRYNTESON. [Seal]

GEORGE L. FISH. [Seal]

E. M. RININGER. [Seal]

;
By IRA D. ORTON,

Tiheir Attorney.

J. J. COLE. [Seal]

fW. L. BLATOHFORD. [Sfeal]

United States of America,^
Lss.

District of Alaska. J

J. J. Oole and W. L. Blatchford, being first duly sworn,

each deposes and says, that he is one of the sureties

to the foregoing bond ; that he is worth the sum of three

thousand dollars, over and above all debts and liabilities

and exclusive of property exempt from execution.

J. J. COLE.

W. L. BLATOHFORD.

Subscribed and sworn to before me this 13th day of

May, 1905.

[Notarial Seal] L. F. THOMAS,

Notary Public in and for the District of Alaska, Resid-

ing at Nome.

The foregoing bond is hereby approved in open court

May 13, 1905. ALFRED S. MOORE^

Judge.
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[Endorsed] : No. 1147. Original. In the United

States District Court for the District of Alaska, Second

Division. O. T. Howard et al., Plaintiffs, vs. Jafet Linde-

berg et al.. Defendants. Bond on Writ of Error. Filed

in the Office of the Clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska. May

13, 19-05. Geo. V. Borchsenius, aerk. By Jno. H. Dunn,

Deputy Clerk. Ira D. Orton, Attorney for — .

Civil Bonds, No. 3, page 91.

Writ of Error (Copy).

UNITED STATES OF AMERICA^ss.

The President of the United States of America, to the

Honorable the Judge of the United States District

Court for the District of Alaska, Sfecond Division,

Greeting:
'

Because in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said

District Court, before you between 0. T. Howard, Frank

Doverspike, Fred Williams and George Crawford, plain-

tiffs, and Jafet Lindeberg, Erick O. Lindblom and John

Brynteson, copartners doing business under the firm

name and style of "The Moonlight Springs Water Com-

pany," and George L. Fish and E. M. Riniuger, defend-

ants, a manifest error hath happened to the great dam-

age of the said Jafet Lindeberg, Erick O. Lindblom and

John Brynteson, copartners doing business under the

firm name and style of the Moonlight Springs Water
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Company and George L. Fish and E. M. Eininger, plain-

tiffs in error, as by their complaint appears.

We being willing that error, if any hath been, should

be duly corrected and full and speedy justice be done to

the parties aforesaid in this behalf, doi command you, if

judgment be therein given, that then under your seal,

distinctly and openly, you send the record and proceed-

ings aforesaid, and all things concerning the same, to

the Justices of the United States Circuit Court of Ap-

peals for the Ninth Circuit; in the city and county of

San Francisco, in the State of California, together with

this writ, so as to have the same at the said place in

said circuit on the 10th day of June, 1905, that the record

and proceedings aforesaid being inspected, the said

Circuit Court of Appeals may cause further to be done

therein to correct these errors what of right and accord-

ing to the laws and customs of United States, should be

done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 13th day of May, 1905.

Attest my hand and the seal of the United States Dis-

trict Court for the District of Alaska, Second Division,

at the clerk's oflace at Nome, Alaska, this 13th day of

May, 1905.

[Seal of Court] aEO. V. BOECHSENIUS,

Clerk of the the United States District Court for the

District of Alaska, Second Division.

By Jno. H. Dunn,

Deputy Clerk.
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Allowed this 13th day of May, 1905.

ALFBED S. MOORE,
Judge of the United States District Court for the Dis-

trict of Alaska, Second Division.

The foregoing being a true copy of the writ of error

was lodged in the clerk's office, District Court, District

of Alaska, Second Division, for defendant in error, May

13th, 1905.

GEO. V. BORCHSENIUS,

Clerk District Court, District of Alaska, Second Division.

By Jno. H. Dunn,

Deputy.

[Endorsed] : In the United States District Court for

the District of Alaska., Second Division. C. T. Howard

et al., Plaintiffs, vs. Jafet Lindeberg et al., Defendants.

Lodged Copy Writ of Etrror. Filed in the Office of the

Clerk of the United States District Court, Alaska, Siec-

ond Division, at Nome, Alaska. May 13, 1905. Geo. V.

Borchsenius, Clerk. By Jno. H. Dunn, Deputy Clerk.

Ira D. Orton, Attorney for —<——

.
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In the District Court in and for tlie District of Alaskay

Second Division.

C. T. HOWARD, FRANK DOVER-

SPIKE', FRED WILLIAMS and

GEORGE CRAWFORD,
Plaintiffs,

vs.

SNo. 1147.

JAFET LINDEBERG, ERIOK O.

LINDBLOM and JOHN BRYNTEh

SON, Copartners Doing Business

Under the Firm Name and Style of

"THE MOONLIGHT SPRINGS
WATER COMPANY," and GEORGE
L. FISH and E. M. RININGER,

Defendants.

Clerk's Certificate to Transcript.

I, Geo. V. Borchsenius, clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing' typewritten pages, from 1 to 107, both in-

clusive, is a true and exact transcript of the complaint,

summons, demurrer to complaint, order overruling de-

murrer to complaint, answer, demurrer to affirmative

answer, opinion, judgment entry, bill of exceptions, as-

signment of errors, petition for writ of error and order

allowing same, 'bond on writ of error, in the case of 0.

T. Howard, Frank Doverspike, Fred Williams and

George Crawford vs. Jafet Lindeberg, Erick O. Lind-

blom and John Brynteson, copartners doing business

under the firm name and style of "The Moonlight
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Springs Water Company," and George L. Fish and E.

M. Rininger, Number 1147 this Court, and of the whole

thereof as appears from the records and files in my

oflQce at Nome, Alaska; and further certify that the

original writ of error and the original citation in the

above-entitled cause are attached to this transcript.

Cost of transcript $32.30, paid by Ira D. Orton, at-

torney for defendants.

In witness whereof, I have hereunto set my hand and

affixed the seal of said Court this 29th day of June, A.

D. 1905.

[Seal] GEO. V. BORCHSENIUS,
'

Clerk.

By Angus McBride,

Deputy Clerk.

Writ of Error (Original).

UNITED STATES OF AMERICA—ss.

The President of the United States of America, to the

Honorable, the Judge of the United States District

Court for the District of Alaska, Second Division,

Greeting:

Because in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said

District Court, before you, between C. T. Howard,

Frank Doverspike, Fred Williams and George Craw-

ford, plaintiffs, and Jafet Lindeberg, Erick O. Lindblom

and John Brynteson, copartners doing business under
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the firm name and style of "The Moonlight Springs

Water Company" and George L. Fish and E. M. Rinin-

ger, defendants, a manifest error hath happened to the

great damage of the said Jafet Lindeberg, Erick O.

Lindblom and John Brynteson, copartners doing busi-

ness under the firm name and style of "The Moonlight

Springs Water Company" and George L. Fish and E.

M. Rininger, plaintiffs in error, as by their complaint

appears.

We, ibeing willing that error, if any hath been, should

be duly corrected and full and speedy justice be done

to the parties aforesaid in this behalf, do command you,

if judgment be therein given, that then under your seal,

distinctly and openly, you send the record and proceed-

ings aforesaid, and all things concerning the same, to

the Justices of the United States Circuit Court of Ap-

peals for the Ninth Circuit, in the city and county of

San Ftancisco, in the State of California, together with

this writ, so as to have the same at the said place In

said Circuit on the 10th day of June, 1905, that the

record and proceedings aforesaid being inspected, the

said Circuit Court of Appeals may cause further to be

done therein to correct these errors what af right and

according to the laws and customs of the United States,

should be done.

[Seal] GEO. V. BORCHSENIUS,
Chief Justice of the Supreme Court of the United States,

this 13th day of May, 1905.

Attest my hand and the seal of the United States Dis-

trict Court for the District of Alaska, Second Division.
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at the clerk's office at Nome, Alaska, this 13th day of

May, 1^5.

[Seal] GEO. V. BOROHNSENUIS,

Clerk of the United States District Court for the Dis-

trict of Alaska, Second Division.

By Jno. H. Dunn,

Deputy Clerk.

Allowed this 13th day of May, 1905.

ALFRED S. MOORE,

Judge of the United States District Court for the Dis-

trict of Alaska, Second Division.

[Endorsed] : No. 1147. In the United States District

Court for the District of Alaska, Second Division. C.

T. Howard et al.. Plaintiffs, vs. Jafet Lindeberg et al.,

Defendants. Writ of Error.

Citation.

UNITED STATES OF AMERICA—ss.

To C. T. Howard, Frank Doverspike, Fred Williams and

George Crawford, Greeting:

You are hereby cited and admonished to be and ap-

pear at a term of the United States Circuit Court of

Appeals for the Ninth Circuit to be holden in the city

of San Francisco on the 10th day of June, 1905, pursu-

ant to a writ of error filed in the clerk's office of the

District Court of the United States for the District of

Alaska, Second Division, wherein Jafet Lindeberg,
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Erick O. Lindblom and John Bryntesou, copartners do-

ing business under the firm name and style of "The

Moonlight Springs Water Company," and George L.

Fish and E. M. Rininger, are plaintiffs in error, and you

defendants show error, to show cause, if any there be,

why the judgment in the said writ of error mentioned

should not be corrected and speedy justice should not

be done in that behalf.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 13th day of May, 1905.

ALFRED S. MOORE,

Judge of the United States District Court for the Dis-

trict of Alaska, Second Division.

[Seal] Attest: GEO. V. BORCHSENIUS,

Cleck of the United States District Court for the Dis-

trict of Alaska, Second Division.

By Jno. H, Dunn,

Personal service of the foregoing citation hereby ad

mitted May 22d, 1905.

JAS. FRAWLEY and

W. H. PAOKWOOD,
Attorneys for Defendants in Error.

[Endorsed]: In the United States District Court for

the District of Alaska, Second Division. C. T. Howard
et al.. Plaintiffs, vs. Jafet Lindeberg et al.. Defendants.

Citation.
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[Endorsed]: No. 1219. United States Circuit Court

of Appeals for the Ninth Circuit. Jafet Lindeberg,

Erick O. Lindblom and John Brynteson, Copartners Do-

ing Business under the Firm Name and Style of "The

Moonlight Springs Water Company," and George L.

Fish and E. M. Rininger, Plaintiffs in Error, vs. C. T.

Howard, Frank Doverspike, Fred Williams and George

Crawford, Defendants in Error. Transcript of Record.

Upon Writ of Error to the United States District Court

for the District of Alaska, Second Division.

Filed July 17, 1905.

F. D. MONOKTON,

Clerk.


